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INVESTMENT COMPANY ACT OF 1940 
Release No. 10419/October 4, 1978 


Advertising Rule Amended to Permit Notice of Certain 
Special Offerings to Mutual Fund Shareholders 


Prospectus Delivery Requirements in Special Offerings 
to Mutual Fund Shareholders 


Sales Load Variation in Special Offerings to Permit 
Mutual Fund Shareholders to Purchase Additional 
Shares 


AGENCY: Securities and Exchange Commission 
ACTION: Final rule; interpretation of statutes 


SUMMARY: The Commission announces that it is 
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interpreting statutory provisions governing the pricing 
of publicly offered mutual fund shares to permit any 
fund to sell its shares to its existing shareholders at no 
sales load or at sales loads which are lower than those 
being charged to new shareholders. The Commission 
is soliciting the comments of interested persons on 
this interpretation. In a separate release the 
Commission is withdrawing a proposed rule governing 
certain offerings similar to the types of offerings which 
are the subject of this interpretation. (The offerings 
covered by the proposed rule were called “open 
seasons.” For convenience the offerings covered by 
the interpretation issued in this release will also be 
referred to as open seasons.) In a related matter the 
Commission is amending the rules governing 
advertising by investment companies to permit the 
sending of notices of open seasons to shareholders 
and interpreting the statutory definition of a 
prospectus not to include a notice of such an offering 
which is sent to a shareholder who has previously been 
sent a current statutory prospectus. These actions 
taken together conclude proceedings which ensued 
from a recommendation contained in a Commission 
staff report on the mutual fund distribution system. 
These actions will make it clear that the requirement 
that fund shares be sold at a public offering price set 
forth in the prospectus does not prohibit offerings 
consistent with pertinent statutory conditions to 
existing shareholders at prices which reflect sales 
loads different from those imposed on purchases by 
new shareholders. 


DATES: Effective October 4, 1978; comments by 
November 30, 1978. 


ADDRESSES: Interested persons should submit their 
views and comments about the Commission’s 
interpretive position that mutual funds may sell shares 
to existing shareholders at sales loads which differ 
from those imposed on sales to new shareholders in 
triplicate to George A. Fitzsimmons, Secretary, 
Washington, D.C. 20549. All submissions should refer 
to File No. S7-578 and will be made available for public 
inspection at the Commission’s Public Reference 
Section, Room 6101, 1100 L Street, N.W., Washington, 
D.C. 20005. 


FOR FURTHER INFORMATION CONTACT: Richard W. 
Grant, Esq. 202-755-0242, Division of Investment 
Management, Securities and Exchange Commission, 
500 North Capitol Street, Washington, D.C. 20549. 


SUPPLEMENTARY INFORMATION: On August 19, 
1975, the Commission published a proposal to: (1) 
adopt Rule 22d-4 under the Investment Company Act of 
1940 [15 U.S.C. 80a-1 et seq.] (the “Act”); and (2) 
amend Rule 134 [17 CFR 230.134] under the Securities 
Act of 1933 [15 U.S.C. 77a et seq.] (the “Securities 
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Act”).' Proposed Rule 22d-4 would have provided a 
limited exemption from Section 22(d) of the Act to 
permit an investment company issuing redeemable 
securities and underwriters and dealers 
securities to offer such securities to shareholders of 
that company, or of another company whose shares 
were underwritten by the same underwriter, at no sales 
load or at a sales load lower than that being charged 
new shareholders, subject to certain conditions. The 
amendment of Rule 134 was necessary to permit the 
sending of notices of such offerings to shareholders. 


As more fully discussed below, the Commission has 
determined not to adopt Rule 22d-42 but has decided to 
interpret the Act to permit similar offerings to existing 
shareholders. The proposed amendment to Rule 134 
continues to be necessary and appropriate and is being 
adopted in this release. 


BACKGROUND 


On November 4, 1974, the Commission transmitted to 
the United States Senate a report of its staff entitled 
“Mutual Fund Distribution and Section 22(d) of the 
Investment Company Act of 1940."3 The Report 





1 Securities Act Release No. 5607, Investment 
Company Act Release No. 8894, [40 FR 40555, Sept. 3, 
1975]. 


2 The Commission is withdrawing proposed Rule 22d-4 
in a separate release (Investment Company Act Release 
No. 10420). 


3 Section 22(d) of the Act provides: 


(d) No registered investment company 
shall sell any redeemable security issued by 
it to any person except either to or through a 
principal underwriter for distribution or at a 
current public offering price described in 
the prospectus, and, if such class of 
security is being currently offered to the 
public by or through an underwriter, no prin- 
cipal underwriters of such security and no 
dealer shall sell any such security to any 
person except a dealer, a principal under- 
writer, or the issuer, except at a current 
public offering price described in the 
prospectus. Noting in this subsection shall 
prevent a sale made (i) pursuant to an offer 
of exchange permitted by section 11 
including any offer made pursuant to 
section 11(b); (ii) pursuant to an offer made 
solely to all registered holders of the 
securities, or of a particular class or series 
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in such | 


contained a number of administrative and legislative 
recommendations pertaining to Section 22(d) which 
were designed to eliminate certain inequities and 
inefficiencies in the existing mutual fund distribution 
system. A number of these recommendations reflected 
a degree of change from the staff’s traditional view that 
Section 22(d) required that, in general, any sales load 
on the sale of mutual fund shares follow a single 
schedule of charges with respect to all sales to the 
public. 


One such recommendation related to what the report 
termed “open seasons.” The report concluded that it 
would be appropriate to permit mutual funds to charge 
no sales load to repeat investors or to charge them a 
sales load which was lower than that being imposed on 
purchases by new shareholders on the theory that 
repeat investors may not need or receive significant 
selling services when they purchase additional shares 
of the same fund. To implement this recommendation, 
the Commission proposed Rule 22d-4, which would 
have allowed shares to be offered to existing 
shareholders of a particular fund or any other fund in 
the same complex at a reduced load or no load, subject 
to the following limitations: (1) shareholders to whom 
such an offer was directed would have had to have 
owned shares for at least six months; (2) shareholders 
would have had to be notified of the offer at least thirty 
days before it became effective; and (3) the offer would 
have had to remain in effect for at least thirty days. As 
stated earlier, the Commission proposed at the same 
time to amend Rule 134 to permit notices to 
shareholders of “open seasons.” 


DISCUSSION 
Comments on Proposed Rule 22d-4: 


Of the 30 comments received, 20 were opposed to 
adoption of Rule 22d-4, including 9 of the 11 comments 
received from dealers and 8 of the 10 comments from 
fund managers and distributors. Most of the comments 
in opposition expressed concern about the effects 
open seasons could have on dealers. One argument 
was that open seasons would deprive dealers of 
opportunities to earn commissions on repeat sales 
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of securities issued by the company pro- 
portionate to their holdings or proportionate 
to any cash distribution made to them by 
the company (subject to appropriate qualifi- 
cations designed solely to avoid issuance of 
fractional securities); or (iii) in accordance 
with rules and regulations of the 
Commission made pursuant to subsection 
(b) of section 12. 


thereby reducing dealers’ incentives to make initial 
sales and provide follow-up services after sales. 
Another major argument advanced in opposition to the 
proposal was that dealers would face difficult ethical 
problems in making sales, especially repeat sales, at 
the full sales load if they knew that a fund offered open 
seasons. 


The Commission has considered these objections and 
concluded that they do not establish any grounds of 
law or policy which would justify imposing restrictions 
on open seasons. It appears to the Commission that 
the question of whether offerings to existing 
shareholders at no-load or at a reduced load would 
reduce dealers’ incentives and, if so, whether such 
offerings should be made is a matter of business 
judgment for individual funds. Concerning ethical 
problems which might be faced by dealers selling 
shares of funds which offer open seasons, the 
Commission recognizes that compliance with 
Commission rules and NASD requirements may require 
dealers to make difficult decisions in dealing with their 
customers. However, the Commission does not believe 
that the existence of open seasons would alter the 
nature of those obligations or make them impossible to 
tulfill in the absence of restrictive regulations. 


Decision to Issue Interpretation Rather than Adopt 
Proposed Rule 22d-4 


After reconsideration of this matter, the Commission is 
now of the view that Section 22(d) of the Act, and 
Section 22(d)(ii) specifically, already permits funds to 
offer shares to existing shareholders at prices which 
reflect reduction or elimination of the sales load being 
imposed on sales to new shareholders. The 
Commission has also concluded that the conditions on 
open seasons set forth in proposed Rule 22d-4 are not 
necessary or appropriate. Accordingly, the Commis- 
sion has decided to withdraw proposed Rule 22d-4 and 
issue this interpretation in order to make clear its view 
of the meaning of Section 22(d)(ii). In issuing this 
interpretation, the Commission wishes to stress that it 
is not expressing favor or disfavor of open seasons. As 
indicated above, the Commission believes that whether 
or not funds offer open seasons is a matter of business 
judgment. 


Section 22(d) generally prohibits sales of mutual fund 
shares at other than a public offering price disclosed in 
the prospectus. This section has traditionally been 
interpreted as requiring that, in general, any sales 
loads follow a single schedule of charges with respect 
to all sales to the public. However, Section 22(d) also 
provides that: “Nothing in this subsection shall prevent 
a sale made. . . (ii) pursuant to an offer made solely to 
all registered holders of the securities, or of a 
particular class or series of securities issued by the 
company proportionate to their holdings. . . .” The 
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Commission has concluded that the plain meaning of 
Section 22(d)(ii) compels the conciusion that special 
offerings by mutual funds to existing shareholders in 
the nature of open seasons are permissible, provided 
only that such offerings be made to a// shareholders 
and that they be “proportionate.”4 


The Commission has also concluded that the 
conditions on open seasons contained in proposed 
Rule 22d-4 are neither necessary nor appropriate. Rule 
22d-4 would have required that offers be made only to 
shareholders who had owned shares for at least six 
months. This condition was designed to prevent 
investors from treating dealers unfairly by purchasing 
small amounts of shares at the full sales load and then 
purchasing more shares at a reduced load or at 
no-load. Other conditions designed to insure fair 
treatment of shareholders required 30 days’ notice of 
an open season and a 30 day term for an open season. 
Upon reconsideration, the Commission has concluded 
that conditions of these types would make open 
seasons unduly complicated and inflexible and would 
not necessarily achieve their objectives. The 
Commission now believes that reliance on the terms of 
Section 22(d)(ii) should be sufficient to insure fairness 
to all parties. 


Funds could deal with the problem of investors making 
small initial purchases and larger subsequent 
purchases during open seasons by limiting the number 
of shares existing shareholders could purchase in open 
seasons. Section 22(d)(ii) requires offerings to existing 
shareholders to be proportionate to their holdings. 
Nothing would prevent funds from permitting 
shareholders to purchase only a small number of 
shares relative to their holdings. 


On the other hand, it does not appear to be necessary 
to set arbitrary notice and duration requirements in 
order to prevent unfair discrimination against certain 
classes of existing shareholders. Compliance with the 
requirement in Section 22(d)(ii) that offerings be made 
to “all” shareholders should insure that open seasons 
offerings give sufficient notice to investors and have 
sufficient duration to ensure that the terms of the 


offering do not, in effect, favor some shareholders over 
others. 


Request for Comment 


The Commission believes that the foregoing 
interpretation of Section 22(d)(ii) comports with the 





4 The statute appears to contemplate that open 
seasons could exist simultaneously with normal public 
offerings. Any staff interpretations which could be 


construed as suggesting the contrary are hereby 
superseded. 
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plain meaning of the statute; however, because 
proposed Rule 22d-4 was controversial and because of 
the passage of time since comment was received on 
the proposed rule, the Commission believes it is ‘ 
appropriate to give interested persons another 
opportunity to present their views; therefore, the 
Commission is requesting comments on this matter. 
The interpretation is effective, however, as of October 
4, 1978. 


Communications to Shareholders about Open Seasons 


Communications to shareholders about open seasons 
may vary depending on such factors as whether open 
seasons are continuous, periodic, or occasional, or 
whether shareholders have received current prospec- 
tuses. The following discussion is intended to explain 
the applicability of Securities Act prospectus 
requirements to open seasons and to explain certain 
administrative actions taken to facilitate sending 
notices of open seasons to shareholders. 


Prospectus Disclosure 


Information about open seasons could be very material 
to persons contemplating purchases of mutual fund 
shares. Accordingly, the prospectus of any mutual 
fund which offers, or plans to offer, shares to existing 
shareholders at reduced sales loads or no-load 
pursuant to Section 22(d)(ii) should make appropriate 
disclosure. What is appropriate will depend on the 
nature of the offering. For example, a fund which has a 
continuous open season should be able to make quite 
specific disclosure of the terms of the offering, 
including the sales load, if any. On the other hand, a 
fund which contemplates having open seasons only 
occasionally may not be able to provide very detailed 
information about such offerings. If a fund does not 
make a continuous offer and the precise dates of any 
offer are not set forth in the regular prospectus, 
shareholders should be given specific notice of each 
such offering, and at the same time a sticker should be 


added to the prospectus giving the dates of the 
offering. 


Notices of Open Seasons 


A fund which has an open season may wish to send a 
notice to shareholders, regardless of whether the open 
season is continous, periodic, or occasional. Such a 
notice might be considered a prospectus within the 





5 As indicated below, the notice to shareholders can be 
given merely by sending them a copy of the sticker if 
an otherwise current effective prospectus already has 
been sent. 





meaning of Section 2(10) of the Securities Act® and be 
required to meet the requirements of Section 10 of the 
Securities Act unless one of the exceptions in Section 
2(10)(a) of 2(10)(b) was available. The Commission has 
taken certain actions as discussed below to facilitate 
the sending of notices which are not fully statutory 
prospectuses. 


Interpretation of Section 2(10) of the Securities Act 


Many mutual funds send their shareholders current 
effective prospectuses. Section 2(10(a) of the 
Securities Act excepts from the definition of a 
prospectus a communication which is preceded or 
accompanied by a statutory prospectus. Accordingly, 
notices of open seasons need not be accompanied by 
statutory prospectuses if shareholders have already 
been sent current effective prospectuses. If the current 
prospectus does not describe precisely the terms of 
the open season, as might be the case if a fund has 
open seasons periodically or occasionally, the notice 
should take the form of, or be accompanied by, a 
sticker describing the precise terms of the offering. 


Amendment of Rule 134 


In order to permit funds which have not sent current 
effective prospectuses to shareholders to send notices 
of open seasons, the Commission is adopting an 
amendment to Rule 134 under the Securities Act.‘ The 
amendment simply includes a notice of open seasons 
among communications not deemed to be a 
prospectus. Such a notice must include the legend 
required by Rule 134, and a current effective 
prospectus (including any applicable stickers) should 
be sent to shareholders expressing their interest in the 
offer.° Of course, even if. shareholders are notified of 





6 Section 2(10) defines the term “prospectus” to 
include “any communication. . . which offers any 
security for sale... .” 


7Rule 134 was adopted pursuant to Section 2(10)(b) of 
the Securities Act which excepts from the definition of 
a prospectus communications which contain only 
certain limited specified information and such other 
information as the Commission permits by rules or 
regulations deemed necessary or appropriate in the 
public interest and for the protection of investors. 
Communications which comply with Rule 134 are 
deemed not to be prospectuses. This amendment to- 
Rule 134 was proposed along with Rule 22d-4. 


8 An order for shares pursuant to Section 22(d)(ii) can 
be filed without sending a prospectus to the 
shareholder placing the order if he has already been 


the offer by means of a Rule 134 communication, the 
terms of the offer must be set forth in a sticker to the 
prospectus, if this information is not otherwise 
contained in the prospectus. 


Commission Action 


The Commission hereby amends Rule 134 under the 
Securities Act, effective October 4, 1978, pursuant to 
the authority set forth in Section 2(10) [15 U.S.C. 
77b(10)(b)], and Section 19(a) [15 U.S.C. 77s(a)] of the 
Securities Act of 1933 as follows. Paragraph (a)(3)(iii) 
of Section 230.134 of Chapter II of Title 17 of the Code 
of Federal Regulations is hereby amended to add new 
paragraph (a)(3)(iii)(H), to follow paragraph (a)(3)(iii) 
(G). The word “and” preceding paragraph (a)(3)(iii)(G) 
is deleted, and paragraph (a)(3)(iii) is amended to read 
as follows: 


§230.134 Communications not deemed a prospectus. 


(a) zs * * 
(3) zs *e 


(iii) * * * and (H) written notice of the terms of an 
offer made solely to all registered holders of the 
securities, or of a particular class or series of securities 
issued by the company proportionate to their holdings, 
offering to sell additional shares to such holders of 
securities at prices reflecting a reduction in, or 
elimination of, the regular sales load charged; Provided 
that, (1) if any printed material permitted by paragraphs 
(a)(3)(iii) (A) through (H) of this section is included, 
such communication shall also contain the following 
legend set in a size type at least as large as and of a 
style different from, but at least as prominent as, that 
used in the major portion of the advertisements: 


For more complete information about [Name of 
Company] including charges and expenses [get] 
[obtain] [send for] a prospectus [from (Name and 
Address)] [by sending this coupon]. Read it carefully 
before you invest or [pay] [forward funds] [send 
money]. 


Or, (2) ze 


* 





sent a current effective prospectus and any stickers 
which have been added. 
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By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES ACT OF 1933 
Release No. 5986/October 3, 1978 


In the Matter of 


RETIREMENT PLAN FOR LEGAL AND OTHER 
PERSONNEL OF SIMPSON THACHER & BARTLETT 
One Battery Park Plaza 

New York, New York 10004 


(18-10) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 3(a)(2) OF THE SECURITIES ACT OF 1933 
FOR AN ORDER EXEMPTING FROM THE PROVI- 
SIONS OF SECTION 5 OF THE ACT INTERESTS OR 
PARTICIPATIONS IN THE RETIREMENT PLAN FOR 
LEGAL AND OTHER PERSONNEL OF SIMPSON 
THACHER & BARTLETT 


NOTICE IS HEREBY GIVEN that Simpson Thacher & 
Bartlett, a law firm organized as a partnership under 
the laws of the State of New York (hereinafter referred 
to as the “Applicant” or “Firm’”), on March 20, 1978 
filed an application for exemption from the registration 
requirements of the Securities Act of 1933 (the “Act”) 
for interests or participations issued in connection 
with the Retirement Plan for Legal and Other Personnel 
of Simpson Thacher Bartlett (the “Plan”). All interested 
persons are referred to that document, which is on file 
with the Commission, for the facts and representations 
contained therein, which are summarized below. 


1. Introduction 


All employees and partners are eligible to participate in 
the Plan if they are at least 25 years of age and have 
completed three years of service with the Applicant. As 
of September 30, 1977, 53 partners, 48 associates and 
138 non-legal employees of Applicant were entitled to 
participate in the Plan. 


Applicant states that the Plan is of the type commonly 
referred to as a “Keogh” plan, whose participants 
include persons (in this case Applicant’s partners) who 
are employees within the meaning of Section 401(c)(1) 
of the Internal Revenue Code of 1954 (the “Code”), and, 


1202/SEC DOCKET 


therefore, is excepted from the exemption from the 
registration provisions of the Act provided by Section 
3(a)(2) of the Act for interests or participations in ¢ 
certain employee benefit plans of corporate employers. ‘\ 
However, Section 3(a)(2) of the Act provides that the 
Commission may exempt from the provisions of 
Section 5 of the Act any interest or participation issued 
in connection with a pension or profit-sharing plan 
which covers employee, some or all of whom are 
employees within the meaning of Section 401(c)(1) of 
the Code, if and to the extent that the Commission 
determines this to be necessary or appropriate in the 
public interest and consistent with the protection of 
investors and the purposes fairly intended by the policy 
and provisions of the Act. 


ll. Description and Administration of the Plan 


Applicant states that the Plan was originally adopted in 
1964 and was amended and restated in its entirety, 
effective as of October 1, 1976, in order to comply with 
the Employee Retirement Income Security Act of 1974 
(“ERISA”). Applicant has applied to the Internal 
Revenue Service (the “IRS”) for a determination that 
the Plan as amended will continue to be a qualified 
plan under Section 401(a) of the Code. 


Contributions are made by Applicant each year on 
behalf of all employee participants in amounts equal to 
specified percentages of their compensation. 
Contributions are also made each year by each partner 
in amounts designated by such partner no less than a 
specified minimum and no greater than the lesser of 
$7,500 or a specified percentage of such partner’s 
compensation. In addition, each Plan participant may 
make voluntary contributions in any year up to the 
lesser of $10,000 or 10% of such participant’s 
compensation. 


Applicant states that the assets of the Plan are 
segregated into two investment funds -a discretionary 
fund consisting of stocks and other securities selected 
by a registered investment adviser, which serves as 
investment manager for the discretionary fund, and a 
fixed income fund whose assets are presently invested 
in a group annuity contract issued by a major insurance 
company. Each participant’s interest in the Plan is 
allocated between these two funds according to the 
participant’s specific designation. 


Applicant states that the assets of the Plan are 
maintained by Manufacturers Hanover Trust Company 
as Trustee (the “Trustee”) for the Plan under an 
amended trust agreement (the “Trust Agreement”). 
Under the Trust Agreement, the Trustee has exclusive 
authority and discretion to manage such assets except 
to the extent that Applicant has appointed one or more 
investment managers to manage some or all of the 
assets of the Plan. The Plan provides for the 





appointment of a Retirement Committee which at 
present consists of five partners in the Firm. The 
Committee has overall responsibility and authority for 
administration of the Plan and for setting investment 
policy. The Administrative Committee of the Firm has 
responsibility and authority under the Plan for 
appointing the Trustee, any investment managers, and 
the members of the Retirement Committee, as well as 
for making any amendments to the Plan. 


Applicant states that if it were a corporation or if its 
partners were not included among Plan participants, 
interests and participations in the Plan would be 
exempt from registration under Section 3(a)(2) of the 
Act. Applicant submits that Congress excepted 
interests issued in connection with Keogh plans from 
the Section 3(a)(2) exemption primarily out of concern 
over interests in commingled or collective Keogh funds 
which might be marketed by sponsoring financial insti- 
tutions to self-employed persons unsophisticated in 
financial matters. Applicant notes that the Planis not a 
prototype or master plan marketed to the public by a 
sponsoring financial institution and that Plan assets 
are not commingled in collective investment media 
with the assets of plans of other employers. Applicant 
states that the characteristics of the Plan are 
essentially no different from the retirement plans 
maintained by many single corporate employers, for 
which Section 3(a)(2) provides an exemption, and that 
the concerns which led to that Section’s inapplicability 
to Keogh plans do not apply to Applicant’s Plan. 


Applicant represents that it has not distributed and 
does not intend to distribute any type of promotional 
material relating to the Plan (other than such material 
as Applicant is required under ERISA to distribute to 
participants or to employees) and has not made and 
does not intend to make any solicitation of voluntary 
contributions under the Plan. Applicant makes 
available to Plan participants upon request and without 
charge, copies of the Plan, the Trust Agreement and 
the latest interim financial statements of the Plan. 


Applicant states that it is engaged in furnishing legal 
services of a type which necessarily involves 
financially sophisticated and complex matters and for 
that reason, as well as the extensive administrative 
control over the Plan maintained by the Firm, is able to 
represent adequately its interests and the interests of 
its employees who are participants in the Plan. 


Applicant concludes that for the foregoing reasons, 
granting the requested exemptive order would be 
appropriate in the public interest and consistent with 
the protection of investors and the purposes fairly 
intended by the policy and provisions of the Act. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than October 27, 1978, at 5:30 


p.m., submit to the Commission in writing a request 
for a hearing on the application, accompanied by a 
statement of the nature of his or her interest, the 
reasons for such request, and the issues, if any, of fact 
or law proposed to be controverted, or he or she may 
request that he or she be notified if the Commission 
shall order a hearing thereon. Any such communica- 
tion should be addressed to: George A. Fitzsimmons, 
Secretary, Securities and Exchange Commission, 
Washington, D.C. 20549. A copy of such request shall 
be served personally or by mail upon Applicant at the 
address stated above. Proof of such service (by 
affidavit or, in the case of an attorney-at-law, by 
certificate) shall be filed contemporaneously with the 
request. An order disposing of the matter will be 
issued as of course following October 27, 1978, unless 
the Commission thereafter orders a hearing upon 
request or upon the Commission’s own motion. 
Persons who request a hearing, or advice as to whether 
a hearing is ordered, will receive notice of further 
developments in this matter, including the date of the 
hearing (if ordered) and any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES ACT OF 1933 
Release No. 5987/October 5, 1978 


In the Matter of 
DEFERRED COMPENSATION AND SAVINGS PLAN 


OF BAKER & BOTTS 
3000 Shell Plaza 


‘Houston, Texas 90071 


(18-21) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 3(a)(2) OF THE SECURITIES ACT OF 1933 
FOR AN ORDER EXEMPTING FROM THE PROVI- 
SIONS OF SECTION 5 OF THE ACT INTERESTS OR 
PARTICIPATIONS IN THE DEFERRED COMPENSA- 
TION AND SAVINGS PLAN OF BAKER & BOTTS 


NOTICE IS HEREBY GIVEN that Baker & Botts, a law 
firm organized as a partnership under the laws of the 
state of Texas (“Applicant”), on September 18, 1978, 
filed an application for an exemption from the 
registration requirements of the Securities Act of 1933 
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(the “Act”) for interests or participations issued in 
connection with the Baker & Botts Deferred 
Compensation and Savings Plan (the “Plan’). All 
interested persons are referred to that application, 
which is one file with the Commission, for the facts 
and representations contained therein, which are 
summarized below. 


Introduction 


Applicant’s plan provides that partners and employees 
of the Applicant are eligible to participate therein if 
they have completed the requisite hours of service and 
received admissible annual compensations (i.e., the 
portion of the first $100,000 of their annual earnings in 
excess of the maximum considered wages for FICA tax 
purposes for such year). Participation in the Plan by 
eligible partners and employees of Applicant is 
mandatory, and each eligible employee is automatical- 
ly admitted to participation as of the first anniversary 
date following his commencement of service of a Plan 
year during which he or she received admissible annual 
compensation and during which either: (1) he or she 
completed 1,000 or more hours of service or (ii) he or 
she completed an employment year which ended with 
or within such Plan year and within which he or she 
completed 1,000 or more hours of service. 


The Plan is a trusteed profit-sharing plan which covers 
persons (in this case Applicant’s partners) who are 
employees within the meaning of Section 401(c)(1) of 
the Internal Revenue Code of 1954, as amended, (the 
“Code’’) and, therefore, is excepted from the 
exemption provided by Section 3(a)(2) of the Act for 
interests or participations in certain employee benefit 
plans of corporate employers. 


Section 3(a)(2) of the Act provides, however, that the 
Commission may exempt from the provisions of 
Section 5 of the Act any interest or participation issued 
in connection with a pension or profit-sharing plan 
which covers employees some or all of whom are 
employees within the meaning of Section 401(c)(1) of 
the Code, if and to the extent that the Commission 
determines this to be necessary or appropriate in the 
public interest and consistent with the protection of 
investors and the purposes fairly intended by the policy 
and provisions of the Act. 


Description and Administration of the Plan 


Applicant represents that the Plan was adopted 
effective as of January 1, 1968, and was amended and 
restated in its entirety, effective as of January 1, 1976, 
in order to comply with the Employee Retirement 
Income Security Act of 1974 (“ERISA”). Applicant has 
adopted the second amendment which makes certain 


changes to comply with recent Internal Revenue 
Service and Department of Labor Regulations. In 
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connection with these amendments to the Plan, 
Applicant has applied to the Internal Revenue Service 
(“IRS”) for a determination that the Plan, as amended, 
will continue to be qualified under Section 401(a) of the 
Code. Applicant requests that the Commission assume 
that the IRS will rule favorably as to the qualification of 
the Plan. 


Applicant states that, under the Plan, contributions to 
the Plan are made by Applicant based on a percentage 
of the participating employees’ admissible annual 
compensation. In addition, an active participant may 
make voluntary additional contributions to the Plan for 
his or her account subject to limitations as to the 
amount set forth in the Plan. Such voluntary 
contributions may be withdrawn by a participant upon 
notice to the Trustee. Each participant may designate 
annually the percentage of the contributions for his or 
her account to be invested in either of two investment 
funds: an equity fund and a fixed income fund, 
maintained by the Trustee, the Texas Commerce Bank 
of Houston, Texas. In addition, each participant may 
elect annually to transfer all or part of his or her 
account in one investment fund to the other. In the 
event a participant does not designate the fund into 
which contributions on his or her behalf are to be paid, 
they will be invested in the fixed income fund. 


Applicant represents that the Plan is administered by a 
committee (the “Committee’’) consisting of three to 
five persons each of whom may or may not be a 
participant in the Plan. The Committee has overall 
responsibility and authority for administration of the 
Plan, including interpretation of the provisions of the 
Plan, establishment and enforcement of rules and 
regulations relating to administration of the Plan, 
determination of the amounts of benefits which shall 
be payable to any person in accordance with the Plan 
and authorization of payment of such benefits and of 
the proper expenses of administering the Plan. 


Applicant states that the assets of the Plan will be held 
in a trust for the exclusive benefit of Plan participants 
or their beneficiaries. Each participant may designate 
annually the percentage of the contributions for his or 
her account to be invested in either of the two 
investment funds. In addition, each participant may 
elect annually to transfer all or part of his or her 
account in one investment fund to the other. In the 
event a participant does not designate the fund into 
which contributions on his or her behalf are to be paid, 
they will be invested in the fixed income fund. The 
administrative committee has the power to appoint and 
to remove investment managers with respect to Plan 
assets. Applicant has retained power to amend the 
Plan, subject to the conditions that no amendment will 
cause any of the Plan’s assets to be used or diverted to 
any purpose other than the exclusive benefit of 
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participants, former participants or their beneficiaries. _ 





The Plan is subject to the reporting and disclosure 
requirements of the Employee Retirement Income 
Security Act of 1974 (“ERISA”). A Summary Plan 
Description has been delivered to each paricipant and 
person currently receiving benefits and Applicant 
represents it will continue this practice. Certain forms 
and reports to which the participants have access have 
been filed with the IRS and Department of Labor and 
Applicant represents that such reports will be filed on 
a timely basis in the future as required under applicable 
regulations. 


Discussion 


Applicant contends that if Applicant were a 
corporation, rather than a partnership, interests or 
participations issued in connection with the Plan 
would be exempt from registration under Section 
3(a)(2) of the Act. Applicant further represents that the 
Plan assets are not commingled in collective 
investment media with the assets of any plan of any 
other employer; that the Plan is subject to the fiduciary 
standards and reporting and disclosure requirements 
of ERISA; that the Applicant has retained substantial 
administrative control of the Plan, including ultimate 
control over investment policies; that the Applicant is 
engaged in providing legal services involving 
sophisticated and complex financial matters and can 
adequately represent its and its employees’ interests; 
and that no solicitation of voluntary contributions has 
been or will be made. 


Applicant submits that, in light of the foregoing, 
granting the requested exemptive order would be 
appropriate in the public interest and consistent with 
the protection of investors and the purposes fairly 
intended by the policies and provisions of the Act. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than October 30, 1978, at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the application, accompanied by a 
statement of the nature of his interest, the reasons for 
such request, and the issues, if any, of fact or law, 
proposed to be controverted, or he or she may request 
that he or she be notified if the Commission shall order 
a hearing thereon. Any such communication shall be 
addressed to: George A. Fitzsimmons, Secretary, 
Securities and Exchange Commission, Washington, 
D.C. 20549. A copy of such request should be served 
personally or by mail upon Applicants at the address 
stated above. Proof of such service (by affidavit or, in 
the case of an attorney at law, by certificate) shall be 
filed contemporaneously with the request. An order 
disposing of the matter will be issued as of course 
following October 30, 1978, unless the Commission 
thereafter orders a hearing upon request or upon the 
Commission’s own motion. Persons who request a 
hearing, or advice as to whether a hearing is ordered, 


will receive notice of further developments in this 
matter, including the date of the hearing (if ordered) 
and any postponements thereof. 


For the Commission, by the Division of Invesment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 15199/September 29, 1978 


NOTICE OF FILING OF AMENDED RULE CHANGE BY 
PACIFIC SECURITIES DEPOSITORY TRUST COM- 
PANY 


(File No. SR-PSDTC-78-1) 


On August 11, 1978, Pacific Securities Depository 
Trust Company (“PSDTC”) submitted a proposed rule 
change, pursuant to Rule 19b-4 under the Securities 
Exchange Act of 1934, which amends in part File No. 
SR-PSD-78-1 concerning the establishment of a third 
party delivery service in the interface between PSDTC 
and The Depository Trust Company. This third party 
delivery service would permit any participant in either 
depository to deliver securities to, or receive securities 
from, any participant in the other depository, either 
free (without settlement) or for payment. Notice of the 
proposed rule change appeared in Securities Exchange 
Act Release No. 34-14813 (May 30, 1978). 


Publication of the submission is expected to be made 
in the Federal Register during the week of October 2, 
1978. Interested persons are invited to submit written 
data, views and arguments concerning the submission 
within twenty-one days from the date of publication in 
the Federal Register. Persons desiring to make written 
submissions should file six copies thereof with the 
Secretary of the Commission, Securities and Exchange 
Commission, 500 North Capitol Street, Wasington, 
D.C. 20549. Reference should be made to File No. 
SR-PSD-78-1. 


Copies of the submission, with accompanying 
exhibits, and of all written comments will be available 
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for public inspection at the Securities and Exchange 
Commission’s Public Reference Room, 1100 L Street, 
N.W., Washington, D.C. Copies of the filing will also 
be available at the principal office of the 
above-mentioned self-regulatory organization. 


For the Commission by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15200/September 29, 1978 


NOTICE OF FILING AND EFFECTIVENESS OF 
PROPOSED RULE CHANGE BY CHICAGO BOARD 
OPTIONS EXCHANGE, INCORPORATED 


File No. SR-CBOE-78-27 


The Chicago Board Options, Exchange, Incorporated 
(the “CBOE”) submitted on September 11, 1978, a 
proposed rule change under Rule 19b-4 to allow the 
Arbitration Committee to continue its policy of 
reserving discretion to deny jurisdiction over any 
matter submitted to it. This policy was omitted 
inadvertently as a result of recent amendments to the 
CBOE’s rules. 


The foregoing rule change has become effective, 
pursuant to Section 19(b)(3)(A) of the Securities 
Exchange Act of 1934. At any time within sixty days of 
the filing of such proposed rule change, the 
Commission may summarily abrogate such rule 
change if it appear to the Commission that such action 
is necessary or appropriate in the public interest, for 
the protection of investors, or otherwise in furtherance 
of the purposes of the Securities Exchange Act of 1934. 


Publication of the submission is expected to be made 
in the Federal Register during the week of October 2, 
1978. In order to assist the Commission to determine 
whether to approve the proposed rule change or 
institute proceedings to determine whether the 
proposed rule change should be disapproved, 
interested persons are invited to submit written data, 
views and arguments concerning the submission 
within 21 days from the date of publication in the 
Federal Register. Persons desiring to make written 
comments should file six copies thereof with the 
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Secretary of the Commission, Securities and Exchange 
Commission, 500 North Capitol Street, Washington, 
D.C. 20549. Reference should be made to File No. 
SR-CBOE-78-27. 


Copies of the submission and all subsequent 
amendments, and copies of all written statements with 
respect to the proposed rule change which are filed 
with the Commission and all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those which 
may be withheld from the public in accordance with the 
provisions of 5 U.S.C. §552, will be available for 
inspection and copying at the Commission’s Public 
Reference Room, 1100 L Street, N.W., Washington, 
D.C. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15201/September 29, 1978 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY MIDWEST STOCK EXCHANGE, INCORPORATED 


File No. SR-MSE-78-17 


The Midwest Stock Exchange, Incorporated submitted 
on September 5, 1978, a proposed rule change under 
Rule 19b-4 to provide simplified procedures for the 
resolution of customer disputes involving small 
claims. 


Publication of the submission is expected to be made 
in the Federal Register during the week of October 2, 
1978. In order to assist the Commission to determine 
whether to approve the proposed rule change or to 
institute proceedings to determine whether the 
proposed rule change should be disapproved, 
interested persons are invited to submit written data, 
views, and arguments concerning the submission 
within 21 days from the date of publication in the 
Federal Register. Persons desiring to make written 
comments should file six copies thereof with the 
Secretary of the Commission, Securities and Exchange 
Commission, 500 North Capitol Street, Washington, 
D.C. 20549. Reference should be made to File No. 
SR-MSE-78-17. 


Copies of the submission and all subsequent 





amendments, and copies of all written statements with 
respect to the proposed rule change which are filed 
with the Commission and all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those which 
may be withheld from the public in accordance with the 
provisions of 5 U.S.C. § 552, will be available for 
inspection and copying at the Commission’s Public 
Reference Room, 1100 L Street, N.W., Washington, 
D.C. Copies of the filing and of any subsequent 
amendments will also be available at the principal 
office of the above-mentioned self-regulatory organi- 
zation. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15202/September 29, 1978 


In the Matter of 


NEW YORK STOCK EXCHANGE, INCORPORATED 
11 Wall Street 
New York, NY 10005 


(SR-NYSE-78-20) 
ORDER APPROVING PROPOSED RULE CHANGE 


On April 23, 1978, the New York Stock Exchange, Inc. 
(“NYSE”) filed with the Commission, pursuant to 
Section 19(b)(1) of the Securities Exchange Act of 
1934, 15 U.S.C. 78s(b)(1) (the “Act”) and Rule 19b-4 
thereunder, copies of a proposed rule change (the 
“Proposal”) to amend NYSE Rule 345.15 to (a) allow 
registered representatives whose activities are limited 
solely to the solicitation of the sale or purchase of 
investment company securities and variable contracts, 
real estate securities, and direct participation 
programs to meet the NYSE’s qualification standards 
by fulfilling specialized training and examination 
requirements either of the NYSE, or other 
self-regulatory organizations whose requirements are 
acceptable to the NYSE, and (b) to enable the NYSE to 
create specialized training and examination require- 
ments for registered representative candidates 
engaged in limited activities other than those 
enumerated above. Notice of the Proposal together 
with its terms of substance was given by publication of 


a Commission Release (Securities Exchange Act 
Release No. 14689, April 20, 1978) and by publication 
in the Federal Register (43 FR 19089, May 3, 1978). 


On July 24, 1978, the NYSE submitted an amendment 
(the “Amendment”) to the Proposal. The Amendment 
deleted paragraph 345.15(3) of the Proposal. That 
paragraph was the portion of the Proposal which would 
have enabled the NYSE to create specialized training 
and examination requirements for registered represen- 
tative candidates engaged in limited activities other 
than the solicitation of the sale or purchase of 
investment company securities and variable contracts, 
real estate securities, and direct participation 
programs. 


Notice of the Proposal, as amended (the “Amended 
Proposal”) together with its terms of substance was 
given by publication of a Commission Release 
(Securities Exchange Act Release No. 15072, August 
16, 1978) and by publication in the Federal Register (43 
FR 37506, August 23, 1978). All written statements 
with respect to the Proposal or the Amended Proposal 
which were filed with the Commission and all written 
communications relating to the Proposal or the 
Amended Proposal between the Commission and any 
person were considered and (with the exception of 
those statements or communications which may be 
withheld from the public in accordance with the 
provisions of 5 U.S.C. §552) were made available to the 
public at the Commission’s Public Reference Room. 


The Commission finds that the Amended Proposal is 
consistent with the requirements of the Act and the 
rules and regulations thereunder applicable to a 
national securities exchange, and in particular, the 
requirements of Section 6 and the rules and regulations 
thereunder. 


IT IS THEREFORE ORDERD, pursuant to Section 
19(b)(2) of the Act, that the above-mentioned proposed 
rule change be, and it hereby is, approved. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15203/September 29, 1978 


A notice has been issued giving interested persons 
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until October 27 to comment on the application to 
withdraw the common stock of Allegheny Airlines, Inc. 
(par value $1.00) from listing and registration on the 
American Stock, Exchange, Inc. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15204/October 2, 1978 


In the Matter of 


CHICAGO BOARD OPTIONS EXCHANGE. INCORPO- 
RATED 

La Salle at Jackson 

Chicago, Illinois 60603 


(SR-CBOE-78-24) 
ORDER APPROVING PROPOSED RULE CHANGE 


On August 3, 1978, the Chicago Board Options 
Exchange, Incorporated (“CBOE”) filed with the 
Commission, pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1934, 15 U.S.C. 78(s)(b)(1) 
(the “Act”) and Rule 19b-4 thereunder, copies of a 
proposed rule change which amends its disciplinary 
rules. The proposed changes would: (1) make explicit 
the obligation of all CBOE members and associated 
persons to cooperate in Exchange _ investigations 
involving possible rule violations; (2) codify the right of 
all CBOE members to be represented by counsel during 
an Exchange investigation; (3) provide that the 
Exchange staff submit reports to the Business 
Conduct Committee only with respect to investigations 
where the staff finds reasonable grounds to believe a 
violation has been committed; (4) require that the 
Board of Directors, as well as the member who is the 
subject of the investigation and the complainants, if 
any, be notified when the Business Conduct Comittee, 
upon consideration of a staff report determines not to 
initiate charges; (5) require parties to an investigation 
to exchange documents and witness lists well in 
advance of the hearing date and to attempt to arrive at 
agreement on uncontroverted issues in advance of the 
hearing; (6) provide the Business Conduct Committee 
with the authority to call for the production of wit- 
nesses and evidence; (7) make explicit that the Board 
of Directors upon review of Business Conduct 
Committee decisions, may increase the sanctions; and 
(8) provide that sanctions imposed by the Business 
Conduct Committee will become effective upon com- 
pletion of the Exchange review process, notwith- 
standing further appeal to the Commission. 


Notice of the proposed rule change together with the 
terms of substance of the proposed rule change was 
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given by publication of a Commission Release 
(Securities Exchange Act Release No. 34-15063, August 
14, 1978) and by publication in the Federal Register (43 
FR 36727, August 18, 1978). All written statements with 
respect to the proposed rule change which were filed 
with the Commission and all written communications 
relating to the proposed rule change between the 
Commission and any person were considered and (with 
the exception of those statements or communications 
which may be withheld from the public in accordance 
with the provisions of 5U.S.C. §552) were made 
available to the public at the Commission’s Public 
Reference Room. 


The Commission finds that the proposed rule change is 
consistent with the requirements of the Act and the 
rules and regulations thereunder applicable to national 
securities exchanges and in particular, the require- 
ments of Section 6 and the rules and regulations 
thereunder. 


IT 1S THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the above-mentioned proposed 
rule change be, and it hereby is, approved. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15205/October 3, 1978 


In the Matter of 


INTERNATIONAL POSTAL SYSTEMS, INC. 
P.O. Box 1232 
Tupelo, Mississippi 38801 


FINDINGS AND ORDER DENYING REGISTRATION AS 
A TRANSFER AGENT BY DEFAULT 


This proceeding was brought pursuant to Sections 
17A(c)(3)(A) and (B) of the Securities Exchange Act of 
1934 (1934 Act), to determine whether it was in the 
public interest to deny transfer agent registration to 
International Postal Systems, Inc. (IPSI), Tupelo, 
Mississippi! . It appearing that, pursuant to Rule 6(e) of 





1 On June 28, 1978, an Order was entered pursuant to 
Section 17a(c)(3)(B) of the 1934 Act, postponing the 
Continued on following page 





the Commission’s Rules of Practice, IPSI has failed to 
file a notice of appearance and has failed to appear at 
the hearing on this matter, IPSI is deemed to be in 
default. 


Accordingly, on the basis of the Order for Proceedings, 
it is found that: IPSI wilfully violated Section 17A(c)(1) 
of the 1934 Act by performing the function of a transfer 
agent without registration; IPS! wilfully violated 
Sections 17 and 17A(c) of the 1934 Act and Rule 
17Ac2-1 thereunder by filing a transfer agent 
registration application which contained numerous 
inaccurate statements: IPSI wilfully violated Sections 
17 and 17A(c) and (d) of the 1934 Act and rules 
thereunder by failing to comply with Rules 17Ac2-1, 
17Ad-6 and 17Ad-7; and IPSI is unable to comply with 
Sections 17 and 17A(c) and (d) of the 1934 Act and 
Rules 17Ac2-1, 17Ad-6 and 17Ad-7 thereunder. 


Accordingly, IT IS ORDERED, pursuant to Section 
17A(c)(3)(A) of the Securities Exchange Act of 1934, 
that transfer agent registration be and hereby is denied 
to International Postal Systems, Inc., effective 
forthwith. 


For the Commission, by its Secretary, pursuant to 
delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15206/October 4, 1978 


An order has been issued granting the application to 
strike the capital shares (par value (Bahamian) $.01) 
of Interpool Limited from listing and registration on the 
American Stock Exchange, Inc. 








Continued from preceding page 

effective date of registration of IPS! until final 
determination of the issue of whether such registration 
should be denied. (Securities Exchange Act Release 
No. 14901.) 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 15207/October 5, 1978 


The Securities and Exchange Commission announced 
pursuant to Section 12(k) of the Securities Exchange 
Act of 1934 (“Exchange Act”) the suspension of 
exchange and over-the-counter trading for the period 
commencing at 9:30 a.m. (EDT) on October 5, 1978 and 
terminating at 10:00 a.m. (EDT) on October 9, 1978 of 
the securities of Citizens Mortgage Investment Trust, a 
Massachusetts corporation with principal executive 
Offices located at 24700 Northwestern Highway, 
Southfield, Michigan. 


The Commission suspended trading in the securities of 
Citizens Mortgage Investment Trust at the request of 
the company and to permit dissemination of a 
corporate news announcement concerning its future 
operations. 


The Commission cautions brokers, dealers, share- 
holders and prospective purchasers that they should 
carefully consider the foregoing information along with 
all other currently available information and any 
information subsequently issued by a company. 


Furthermore, brokers and dealers should be alert to the 
fact that, pursuant to Rule 15c2-11 under the Exchange 
Act, at the termination of the trading suspension, no 
quotation may be entered unless and until they have 
strictly complied with all the provisions of said rule. If 
any broker or dealer has any questions as to whether or 
not he has complied with said rule, he should not enter 
any quotation but immediately contact the staff of the 
Division of Enforcement in Washington, D.C. If any 
broker or dealer is uncertain as to what is required by 
Rule 15c2-11, he should refrain from entering 
quotations relating to the securities in question until 
such time as he has familiarized himself with said rule 
and is certain that all of its provisions have been met. If 
any broker or dealer enters any quotation which is in 
violation of said rule, the Commission will consider the 
need for prompt enforcement action. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15208/October 5, 1978 


Administrative Proceeding File No. 3-5517 
GENERAL FELT INDUSTRIES, INC. 


(81-383) 
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ORDER GRANTING APPLICATION PURSUANT TO 
SECTION 12(h) OF THAT ACT. 


The Securities and Exchange Commission has issued 
an order granting the application of General Felt 
Industries, Inc., a Delaware corporation, for an 
exemption from the reporting requirements of Section 
15(d) of the Securities Exchange Act of 1934. It appears 
to the Commission that the requested exemption is not 
inconsistent with the public interest or the protection 
of investors. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15209/October 5, 1978 


Administrative Proceeding File No. 3-5518 
In the Matter of 
PRESTO PRODUCTS, INC. 


ORDER GRANTING APPLICATION PURSUANT TO 
SECTION 12(h) OF THE 1934 ACT 


The Securities and Exchange Commission has issued 
an order granting the application of Presto Products, 
Inc. (“Applicant”), a wholly-owned subsidiary of 
Coca-Cola Company, pursuant to Section 12(h) of the 
Securities Exchange Act of 1934, for an exemption 
from the reporting requirements of Section 13 and 
15(d) of that Act. 


It appeared to the Commission that the granting of the 
requested exemption would not be inconsistent with 
the public interest in view of the fact that none of the 
Applicant’s securities are held publicly. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15210/October 5, 1978 


Administrative Proceeding File No. 3-5473 
In the Matter of 
PIPER AIRCRAFT CORPORATION 


File No. 81-366 
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ORDER GRANTING APPLICATION PURSUANT TO 
SECTION 12(h) 


The Securities and Exchange Commission has issued i 
an order granting the application of Piper Aircraft 
Corporation (the “Applicant”) pursuant to Section 
12(h) of the Securities Exchange Act of 1934, as 
amended (the “1934 Act”), for an exemption from the 
reporting requirements of Section 15(d) of the 1934 
Act. 


Since, as the result of a merger, the Applicant is the 
wholly-owned subsidiary of Bangor Punta Corporation, 
it appeared to the Commission that granting the 
requested exemption would not be inconsistent with 
the public interest or the protection of investors. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15211/October 5, 1978 


Administrative Proceeding File No. 3-5508 

In the Matter of 

AMTEL, INC. 

APPLICATION PURSUANT TO SECTION 12(h) 


The Securities and Exchange Commission has issued 
an order granting the application of Amtel, Inc. 
(“Applicant”), a wholly owned subsidiary of AMCA, 
pursuant to Section 12(h) of the Securities Exchange 
Act of 1934 (the “1934 Act”), for an exemption from the 
requirements of Sections 13 and 15(d) of the 1934 Act. 


It appeared to the Commission that the granting of the 
requested exemption would not be inconsistent with 
the public interest or the protection of investors in view 
of the fact that none of the securities of the Applicant 
are held by any person other than AMCA. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15212/October 5, 1978 


Administrative Proceeding File No. 3-5450 


In the Matter of 





HARTE-HANKS SOUTHERN COMMUNICATIONS, 
INC. 


ORDER GRANTING APPLICATION PURSUANT TO 
SECTION 12(h) OF THE 1934 ACT 


An order has been issued granting the application of 
Harte-Hanks Southern Communications, Inc. for an 
exemption, pursuant to Section 12(h) of the Securities 
Exchange Act of 1934, from filing the Form 10-K for 
fiscal year ending December 31, 1978, the interim 
Forms 10-Q, and all other reports as required by 
Section 15(d) of the Act. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15213/October 5, 1978 


Administrative Proceeding File No. 3-5510 
In the Matter of 
BURDOX, INC. 


ORDER GRANTING APPLICATION PURSUANT TO 
SECTION 12(h) of the 1934 ACT 


The Securities and Exchange Commission has issued 
an order granting the application of Burdox, Inc. 
(“Applicant”), a wholly-owned subsidiary of Gas 
Accumulator Corporation, pursuant to Section 12(h) of 
the Securities Exchange Act of 1934 for an exemption 
from the reporting requirements of Sections 13 and 
15(d) of that Act. 


It appeared to the Commission that the grant of the 
requested exemption would not be inconsistent with 
the public interest in view of the fact that none of the 
Applicant’s securities are held publicly. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15214/October 5, 1978 


Administrative Proceeding File No. 3-5506 
In the Matter of 


GRAHAM MAGNETICS INCORPORATED 


ORDER GRANTING APPLICATION PURSUANT TO 
SECTION 12(h) OF THAT ACT 


The Securities and Exchange Commission has issued 
an order granting the application of Graham Magnetics 
Incorporated (the “Applicant”) pursuant to Section 
12(h) of the Securities Exchange Act of 1934, as 
amended (the “1934 Act”), for an exemption from the 
reporting requirements of Section 15(d) of the 1934 
Act. 


Since the Applicant has become the wholly-owned 
subsidiary of Carlisle Corporation as a result of a 
merger, it appears to the Commission that granting the 
requested exemption would not be inconsistent with 
the public interest or the protection of investors. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15215/October 5, 1978 


INVESTMENT ADVISERS ACT OF 1940 
Release No. 6401/October 5, 1978 


APPLICABILITY OF THE INVESTMENT ADVISERS 
ACT TO CERTAIN BROKERS AND DEALERS 


AGENCY: Securities and Exchange Commission. 


ACTION: Response to requests for comment. 


SUMMARY: The Commission previously announced 
that it would allow a temporary exemption from the 
Investment Advisers Act of 1940 for certain brokers and 
dealers to expire. In addition, the Commission set forth 
current staff views on the meaning of the term “special 
compensation” and solicited public comments on 
those views and on the question whether brokers or 
dealers who have discretionary authority over 
customers’ accounts should, per se, be considered 
investment advisers with respect to such accounts. 
The staff has decided not to modify at this time its 
previously expressed views concerning “special 
compensation” and the Commission has decided not 
to take any action at this time concerning brokers or 
dealers who have discretionary authority over 
customers’ accounts. 


FOR FURTHER INFORMATION CONTACT: Michael 
Berenson, Esq., Division of Investment Management, 
Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549, (202) 
755-1815. 
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SUPPLEMENTARY INFORMATION: 
BACKGROUND 


The adoption of Rule 19b-3 [17 CFR 240.19b-3]! under 
the Securities Exchange Act of 1934 [15 U.S.C. 78a et 
seq.] (‘Exchange Act”), if followed by the 
“unbundling” of brokerage commission charges and 
charges for research and other investment advice, 
could have caused those brokers or dealers who 
unbundled to become investment advisers as that term 
is defined in the Investment Advisers Act of 1940 [15 
U.S.C. 80b-1 et seq.] (“Advisers Act”). To allow time 
for adjustment, the Commission adopted a series of 
temporary exemptions from the Advisers Act, in the 
form of Rule 206A-1(T) [17 CFR 275.206A-1(T)] under 
the Advisers Act, for certain brokers and dealers who 
had been registered pursuant to Section 15 of the 
Exchange Act [15 U.S.C. 780] prior to the May 1, 1975 
effective date of Rule 19b-3 and who were not then 
registered as investment advisers. 


On April 27, 1978, the Commission issued a release? in 
which it announced the final extension of Rule 
206A-1(T), until October 31, 1978. A current staff 
interpretation of the term “special compensation” as 
used in Section 202(a)(11)(C) of the Advisers Act3 [15 
U.S.C. 80b-2(a)(11)(C)] was also set forth and public 
comments were solicited on those views and on the 
question whether brokers or dealers who have 
discretionary authority over customers’ accounts 
should, per se, be considered investment advisers with 
respect to such accounts. The Commission has 
considered the comments received and has determined 
not to take any action at his time with respect to 
brokers or dealers who exercise discretionary authority 
over their customers’ accounts. Further, the Division of 
Investment Management (“Division”) has reviewed the 
comments which discussed the term “special 
compensation” and intends for the present to continue 





1 Rule 19b-3 prohibits any national securities exchange 
from adopting or retaining any rule that requires, or 
from otherwise requiring, its members to charge fixed 
rates of commission for transactions executed on, or 
by the use of the facilities of, such exchange. 


2advisers Act Release No. 626, Securities Exchange 
Act Release No. 14714, 43 FR 19224 (May 4, 1978). 


3 Section 202(a)(11)(C) excludes from the definition of 
an investment adviser “any broker or dealer whose 
performance of such (advisory) services is solely 
incidental to the conduct of his business as a broker or 


dealer and who receives no special compensation 
therefor.” 
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to interpret that term in the manner described in 
Advisers Act Release No. 626. The Commission also 
notes that the temporary exemption will expire on 
October 31, 1978 as previously announced and that the 
staff will consider other rule changes suggested by 
commentators. 


COMMENTS RECEIVED 


As was stated in that release, the Division, as a general 
principle, regards special compensation as existing 
only where there is a clearly definable charge for 
investment advice. The release then set forth certain 
applications of this principle to specific situations. 


Two public commentators addressed themselves to 
this isssue. One expressly agreed with, and the other 
did not appear to object to, the controlling 
interpretative principle. They did disagree, in differing 
respects, as to the application of the principle to 
certain situations. 


The Division believes the best approach for now is to 
continue to interpret this term as described in Advisers 
Act Release No. 626, believing that if experience is 
gained with concrete situations, a better basis would 
exist for making any interpretative change. In that 
connection, the Division will be mindful of the 
desirability of price competition between brokers who 
unbundle services and those who do not unbundle, to 
the extent compatible with adequate protection of 
users of advisory services. 


Several commentators addressed the Commission’s 
statement that it was considering whether to take 
action so that the exclusion in Section 202(a)(11)(C) 
would not be available to a broker-dealer who manages 
his customers’ accounts on a discretionary basis. The 
commentators questioned the Commission’s statutory 
authority to limit the scope of the exclusion in Section 
202(a)(11)(C). In addition, the commentators asserted 
that there were policy reasons which mitigate against 
this approach. The Commission has determined not to 
take such action at this time. The Commission’s staff 
will continue to examine the applicability of the federal 
securities laws to discretionary accounts. For the 
present, the Division will continue to take the position 
that brokers or dealers who exercise discretionary 
authority over a limited number of their customers’ ac- 
counts, but do not receive special compensation for 
such services, can rely on the exclusion in Section 
202(a)(11)(C). However, if the business of a broker or 
dealer consists almost exclusively of managing 
accounts on a discretionary basis, the Division would 
not regard such broker or dealer as providing invest- 
ment advice solely incidental to his business as a 
broker or dealer and therefore the broker or dealer 
would not be eligible for the exclusion in Section 
202(a)(11)(C). 





Three comentators suggested that the temporary rule 
be further extended to allow for further study. While 
the Commission will continue to give attention to these 
matters, it does not appear at present that statutory 
standards (set forth in Section 206A of the Advisers Act 
[15 U.S.C. 80b-6A]) are met for granting an exemption 
to broker-dealers broader than that which the Advisers 
Act already provides. 


Two commentators suggested (a) a modification of 
Ruts 206(3)-2 [17 CFR 275.206(3)-2],4 relating to 
certain agency transactions and (b) the adoption of a 
similar rule under Section 206 [15 U.S.C. 80b-6] 
relating to principal transactions, to ease burdens on 
dual registrants. The staff will give active attention to 
these suggestions. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15216/October 5, 1978 


Administrative Proceeding File No. 3-5509 

In the Matter of 

KOHLER CO. 

APPLICATION PURSUANT TO SECTION 12(h) 


The Securities and Exchange Commission has issued 
an order granting the application of Kohler Co. 
(“Applicant”), pursuant to Section 12(h) of the 
Securities Exchange Act of 1934 (the “1934 Act”), for 
an exemption from the registration requirements of 
Section 15(d) of the 1934 Act. 


It appeared to the Commission that the granting of the 
requested exemption would not be inconsistent with 
the public interest or the protection of investors in view 
of the fact that as of June 23, 1978, the securities of 





4 Rule 206(3)-2 under the Advisers Act was adopted on 
June 1, 1977, Advisers Act Release No. 589, 42 FR 
29300, June 8, 1977. 


the Applicant were held by approximately 58 persons, 
and there is no trading in such securities. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15217/October 5, 1978 


SECURITIES INVESTOR PROTECTION ACT OF 1970 
Release No. 75/October 5, 1978 


The Securities and Exchange Commission has ordered 
public administrative proceedings under the Securities 
Exchange Act of 1934 (“Exchange Act”) and the 
Securities Investor Protection Act of 1970 (“SIPA”) 
against James John Masiello (‘Masiello’). The 
proceedings are based upon allegations that: 


(1) Maisello was a controlling person of 
E.J. Albanese & Co., Inc. (“Albanese”) and 
Willis E. Burnside & Co., Inc. (“Burnside”), 
registered broker-dealers presently in 
liquidation pursuant to SIPA; 


(2) From in or about June 1976 to on or 
about October 30, 1976, Masiello willfully 
aided and abetted the violations of Sections 
15(b) and 17(b) of the Exchange Act and 
Rule 15b3-1 (broker-dealer registration rule) 
thereunder in connection with the operation 
of Albanese; 


(3) From on or about October 28, 1977 to 
on or about December 20, 1977, Masiello 
willfully aided and abetted the violation of 
Sections 15(b), 15(c)(3) and 17(a) of the 
Exchange Act and Rules 15b3-1 (broker- 
dealer registration rule), 15c3-1 (net capital 
rule), 17a-3 (bookkeeping rule), and 17a-11 
(supplemental reporting requirements) 
thereunder in connection with the operation 
of Burnside; 


(4) Masiello was permanently enjoined by 
a Federal District Court from further 
violations of the bookkeeping rules and 
supplemental reporting requirements; and 


(5) Masiello was a controlling person of 
Albanese and Burnside on the dates that a 
trustee was appointed for the liquidation of 
Albanese and Burnside pursuant to SIPA 
and it is in the public interest to impose 
sanctions pursuant to Section 14(b) of SIPA 
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(amending former Section 10(b)) upon 
Masiello for his activities in the conduct of 
the affairs of Albanese and Burnside. 


A hearing will be scheduled by further order to take 
evidence on the allegations and to afford the 
respondent an opportunity to offer any defenses 
thereto, for the purpose of determining whether the 
allegations are true, and if so, whether any action of a 
remedial nature should be ordered by the Commission. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15218/October 5, 1978 


SECURITIES INVESTOR PROTECTION ACT OF 1970 
Release No. 76/October 5, 1978 


In the Matter of 
HORVAT, MANISCALCO & CO., ET AL. 


The Securities and Exchange Commission has ordered 
public administrative proceedings under the Securities 
Exchange Act of 1934 (“Exchange Act”) and the 
Securities Investor Protection Act of 1970 (“SIPA”) 
involving: Horvat, Maniscalco & Co. (“Registrant”), a 
New Jersey registered broker-dealer presently in 
liquidation pursuant to SIPA, and Peter John Horvat 
(“Horvat”), Registrant’s general partner. The proceed- 
ings are based upon allegations that: 


(1) Horvat has been convicted within the 
last ten years of offenses included in 
Section 15(b)(4)(B) and Section 15(b)(6) of 
the Exchange Act as grounds for the 
imposition of remedial sanctions; 


(2) Registrant and Horvat, upon their 
consents, were permanently enjoined by a 
Federal District Court from further 
violations of the anti-fraud, net capital, 
customer protection, bookkeeping, finan- 
cial reporting, and supplemental reporting 
provisions; and 


(3) Horvat was the general partner of 
Registrant on the date that a trustee was 
appointed for the liquidation of Registrant 
pursuant to SIPA and it is in the public 
interest to impose sanctions pursuant to 
Section 14(b) of SIPA (amending former 
Section 10(b)) upon Horvat for his activities 
in the conduct of Registrant’s affairs. 
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A hearing will be scheduled by further order to take 
evidence on the allegations and to afford the respon- 
dents an opportunity to offer any defenses thereto, for 
the purpose of determining whether the allegations are 
true, and if so, whether any action of a remedial nature 
should be ordered by the Commission. 








PUBLIC UTILITY HOLDING COMPANY 
ACT OF 1935 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20719/September 29, 1978 


In the Matter of 


JERSEY CENTRAL POWER & LIGHT COMPANY 
Morristown, New Jersey 


METROPOLITAN EDISON COMPANY 
Reading, Pennsylvania 


PENNSYLVANIA ELECTRIC COMPANY 
Johnstown, Pennsylvania 


(70-6041) 


ORDER EXTENDING TIME FOR ACQUISITIONS OF 
EVIDENCES OF INDEBTEDNESS FROM RESIDENTIAL 
ELECTRIC CUSTOMERS PURSUANT TO INSULATION 
PROGRAM 


Jersey Central Power & Light Company (“Jersey 
Central”), Metropolitan Edison Company (‘‘Met-Ed”) 
and Pennsylvania Electric Company (“Penelec”), each 
an electric utility subsidiary company of General 
Public Utilities Corporation, a registered holding 
company, have filed with this Commission a 
post-effective amendment to their application 
previously filed and amended in this matter pursuant to 
Sections 9(a)(1) and 10 of the Public Utility Holding 
Company Act of 1935 (“Act”) and Rule 40 promulgated 
thereunder concerning the following proposed 
transaction. 


By order dated October 5, 1977 (HCAR No. 20197), 
applicants were authorized to acquire through October 
4, 1978, evidences of indebtedness, in the maximum 
aggregate amount of $50,000 each, from their 
respective residential electric heating customers 
arising from such customers’ purchase of insulation, 
attic ventilation fans and automatic night/day 
thermostats. 





By post-effective amendment applicants seek to 
extend the period within which they may acquire such 
evidences of indebtedness until October 4, 1979, 
subject to the same limitations on aggregate 
indebtedness. 


It is stated that Jersey Central instituted the program 
as authorized, but to date none of its customers has 
elected to utilize such means of financing. Jersey 
Central nonetheless remains under a mandate from the 
New Jersey Public Utility Commission to continue the 
program. It is further stated that neither Met-Ed nor 
Penelec has instituted such a program to date, 
primarily because of uncertainties as to the position of 
the Pennsylvania Public Utility Commission with 
respect thereto as well as uncertainties concerning 
possible federal legislation in the area. Both Met-Ed 
and Penelec nonetheless seek to extend the previously 
granted authorization so as to be in a position to 
implement such a program either voluntarily or if 
required to do so by regulatory or legislative action. 


There are no additional fees or expenses to be incurred 
in connection with the proposed transactions. No state 
commission and no federal commission, other than 
this Commission, has jurisdiction over the proposed 
transactions, except to the extent that any particular 
program is mandated by order of a state or federal 
commission. 


Upon the basis of the facts in the record, it is hereby 
found that the applicable standards of the Act and the 
rules thereunder are satisfied and that no adverse 
findings are necessary; and that it is appropriate in the 
public interest and in the interest of investors and 
consumers that said application, as amended by said 
post-effective amendment, be granted: 


IT 1S ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said application, 
as amended by said post-effective amendment, be, and 
it hereby is, granted, effective forthwith, subject to the 
terms and conditions prescribed in Rule 24 
promulgated under the Act, and subject to the 
reservation of jurisdiction previously ordered, except 
that each applicant shall file a certificate pursuant to 
Rule 24 within 30 days after the end of any calendar 
quarter in which its acquired evidences of 
indebtedness since the previous Rule 24 certificate 
filing exceeds $10,000. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20720/September 29, 1978 


In the Matter of 


CENTRAL AND SOUTH WEST CORPORATION 
CENTRAL AND SOUTH WEST SERVICES, INC. 
2700 One Main Place 

Dallas, Texas 75250 


CENTRAL POWER AND LIGHT COMPANY 
P.O. Box 2121 
Corpus Christi, Texas 78403 


SOUTHWESTERN ELECTRIC POWER COMPANY 
P.O. Box 21106 
Shreveport, Louisiana 71156 


PUBLIC SERVICE COMPANY OF OKLAHOMA 
P.O. Box 201 
Tulsa, Oklahoma 74102 


WEST TEXAS UTILITIES COMPANY 
P.O. Box 841 
Abilene, Texas 79604 


(70-6163) 


NOTICE OF PROPOSED REVISIONS TO SYSTEM 
MONEY POOL ARRANGEMENT 


NOTICE IS HEREBY GIVEN that Central and South 
West Corporation (“CSW”), a registered holding 
company, and five of its subsidiary companies, Central 
Power and Light Company (“CPL”), Southwestern 
Electric Power Company (“SWEPCO”), West Texas 
Utilities Company (“WTU”), Public Service Company of 
Oklahoma (“PSO”) and Central and South West 
Services, Inc. (“CSWS”) (collectively the “subsidia- 
ries”) have filed with this Commission post-effective 
amendments to their application-declaration previous- 
ly filed and amended in this matter pursuant to 
Sections 6, 7, 9(a), 10, 12(b) and 12(f) of the Public 
Utility Holding Company Act of 1935 (“Act”) and Rules 
43, 45 and 50 promulgated thereunder concerning the 
following proposed transactions. All interested 
persons are referred to the amended application-decla- 
ration, which is summarized below, for a complete 
statement of the proposed transactions. 


By orders dated December 30, 1976, December 29, 
1977, January 13, 1978, and June 30, 1978 (HCAR Nos. 
19829, 20355, 20385 and 20608), applicants-declarants 
were authorized to establish a CSW System money 
pool (“money pool”) to coordinate their short-term 
borrowings and to make borrowings outside the money 
pool from banks and through the issuance of 
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commercial paper. The money pool is composed from 
time to time of funds from the following sources: (i) 
surplus funds of CSW; (ii) surplus funds of any of the 
subsidiaries; (iii) borrowings by CSW or the 
subsidiaries from banks; and (iv) proceeds from CSW’s 
sales of commercial paper. The current money pool 
authorization, effective through December 31, 1979, 
provides that for an aggregate borrowing limitation of 
$200,000,000 and individual borrowing limitations in 
the following amounts: CSW, $200,000,000; CPL 
$71,000,000; PSO, $74,000,000; SWEPCO, $50,000,000; 
WTU, $20,000,000, and CSWS, $2,000,000. 


CSW administers the money pool by matching up, to 
the extent possible, short term cash surpluses and 
loan requirements of itself and its subsidiaries. Sub- 
sidiary requests for short-term loans are met first from 
surplus funds of the other subsidiaries which are avail- 
able to the money pool and then from CSW’s corporate 
funds, to the extent available. When theses sources of 
funds are insufficient to meet short-term loan 
requests, borrowings are made from outside the sys- 
tem. Tothat end CSW was authorized to issue and sell 
its commercial paper to A-G Becker and Company, Inc. 
(“Becker”), at a discout rate not in excess of the 
discount rate per annum prevailing at the time of 
issuance for commercial paper of comparable quality 
and maturity sold by issuers to commercial paper 
deales, and at an interest cost not exceeding the 
effective cost of money for unsecured prime-rate 
commercial bank loans prevailing on the date of issue 
of such commercial paper. 


CSW and is subsidiaries were also authorized, in the 
event that such borrowings would produce a lower 
effective cost of money than the issuance by CSW of 
its commercial paper, to borrow from banks to meet 
short-term borrowings needs which could not be met 
by the money pool. Such bank borrowings were also 
authorized even when the cost of such borrowings is 
not less than the cost of equivalent borrowings through 
the money pool if and only to the extent that such bank 
requires that the borrowings be made as a condition 
of maintaining the subsidiary’s line of credit with the 
bank, subject to an aggregate limit at any one time 
outstanding of $10,000,000 for all such bank 
borrowings and of $5,000,000 for any one subsidiary. 


The interest rate applicable to all loans of surplus 
funds through the money pool is the rate published in 
the Wall Street Journal for commercial paper placed 
directly by a major finance company and having a term 
most nearly equal to the term of the particular money 
pool loan in question. The interest rate applicable to 
the funds borrowed by CSW from external sources and 
loaned through the money pool is equal to CSW’s net 
cost for the external borrowings. 
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By post-effective amendments applicants-declarants 
seek authorization: 


(1) for CSW to issue and sell commercial paper to 
dealers other than Becker; 


(2) to allocate costs of CSW’s external borrowings 
upon a basis approximating the peak load 
requirements of the operating subsidiaries; and 


(3) to borrow from banks in addition to the banks 
heretofore authorized. 


Applicants-declarants state it has now become 
possible, with some although not all commercial paper 
dealers, to split business among several dealers. By 
doing so alternative quotations may be secured on 
particular transactions as to interest rate and/or the 
deaier’s discount, and the paper may be sold to the 
dealer quoting the lowest cost of money. CSW 
requests authority to establish arrangements with one 
or more prospective dealers and to select the dealer or 
dealers who, in the judgment of its executive vice 
president and chief financial officer or its treasurer, 
will furnish the lowest net cost to CSW on the 
commercial paper it issues. Each dealer would be 
restricted to sales to not more than 200 institutional 
purchasers on a list furnished to this Commission. 


Concerning the allocation of costs it is stated that in 
the case of compensating balances and fees paid to 
banks to maintain credit lines, it is not possible to 
allocate costs accurately as part of any particular loan, 
since the principal function of credit lines is to be an 
available credit source in addition to CSW’s 
commercial paper. Applicants-declarants propose to 
allocate costs in such cases upon the basis of 10% to 
WTU, 30% to CPL, 30% to PSO and 30% to SWEPCO, 
such percentages reflecting the approximate peak load 
of the subsidiary to CSW’s total peak load. Determina- 
tionof thecost of compensating balances will be done 
on a monthly basis by (1) calculating the weighted aver- 
age daily cost incurred by CSW and the subsidiaries for 
borrowings from external sources during the month 
(or, if there were no such borrowings, then the most 
recent direct issue commercial paper rate); (2) 
multiplying such daily cost times the aggregate 
amount of compensating balances maintained on each 
day during the month; and (3) adding the products 
obtained. In the event that a borrowing is made from a 
source other than the lowest available cost of money 
pursuant to the exception referred to earlier, the cost 
incurred in excess of the cost of the alternative lowest 
cost borrowing will be deemed to be the equivalent of a 
compensating balance or other indirect cost, and will 
be distributed on the same basis proposed for such 
costs rather than borne entirely by the direct borrower 
involved. At the end of each calendar year the costs 
allocated on the basis of the percentages specified 





above will be retroactively reallocated for the year 
among the subsidiaries (and CSW, should CSW borrow 
for its own corporate needs) pro rata on the basis of the 
relative weighted average principal amounts of 
borrowings incurred from external sources during the 
year for the benefit of each of such companies. 


Concerning bank borrowings applicants-declarants 
seek authorization to borrow from the banks listed 
below. Borrowings would be at the prime rate in all 
cases except for loans from First National Bank in 


Bank 


Bankers Trust Company 

First National Bank of 
Chicago 

First National Bank in 
Dallas 

Republic National Bank 

Irving Trust Company 

Bank of Delaware 

Harris Trust & Savings 

First City National Bank 


Service Area Banks 


Central Power & Light Company 
(24 Local Banks) 
Public Service Company 
of Oklahoma 
Southwestern Electric 
Power Company 
(37 Local Banks) 
West Texas Utilities 
(6 Local Banks) 


TOTAL 


(a) Balances mainiained in support of 
lines of credit are generally nonsegregated 
working funds of the applicants and are not 
restricted as to withdrawal. These non- 
segregated balances generally aggregate 
approximately 10% of the line of credit. 
Substantial usage under these lines of 
credit could result in increased compen- 
sating balance requirements. Where a fee 
basis is maintained, a designated portion of 
the total line of credit is supported by a fee 
equal on an annual basis to the principal 
amount of that portion x 7% x the prime 
rate. The balance of the line of credit in 
these situations is maintained on the 
compensating balances basis described 
above. 


(b) $4.0 million is supported by compen- 
sating balances and $2.5 million by fees. 


Amount of Line 


Dallas, Republic National Bank and Irving Trust 
Company, in all three cases the rate being 107% of 
prime, and except for loans from Texas Commerce 
Bank, the terms of which are set forth below. 
Assuming a prime rate of 9%, the interest cost 
(including compensating balances and fees) would be 
10% per annum for the non-fee banks, 10.52% for First 
National Bank in Dallas and 10.47% for the other fee 
banks. Applicants-declarants’ bank lines as of August 
31, 1978, were as follows: 


Compensation Basis(a) 


$ 25,000,000 Balances 


15,000,000 Balances 


6,500,000 
5,000,000 


(b) 
(c) 
(c) 


Balances and Fees 
Balances and Fees 
Balances and Fees 
Balances 
Balances 
Balances 


$ 29,345,000 


9,500,000 
Balances 
20,615,000 Balances 


8,515,000 
Balances 


Balances 


$132,975,000 


(c) $2.5 million is supported by compen- 
sating balances and $2.5 million be fees. 


Borrowings of up to $10,000,000 from Texas Commerce 
Bank would be from funds managed by its trust 
department, pursuant to a_ short-term borrowing 
agreement. The notes would be payable on demand or 
a stated maturity date not exceeding six months from 
date of issuance, would bear interest at a rate equal to 
the 90-day rate on General Motors Acceptance 
Corporation’s commercial paper, or, if CSW has 
outstanding commercial paper with a 90 to 180-day 
maturity, at the highest effective rate to the ultimate 
purchases of such paper. 


The proceeds of short-term borrowings will be used (i) 
in the case of borrowings by CPL, PSO, SWEPCO and 
WTU, for the interim financing of their construction 
programs and to provide for other temporary working 
capital needs; (ii) in the case of borrowings by CSW, 
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for loans or contributions to capital to the subisidiaries 
for such purposes; (iii) in the case of borrowings by 
CSWS, to provide working capital for its operations; 
and (iv) to repay borrowings previously incurred for 
such purposes. 


The estimated capital programs for 1978 and 1979 for 
the operating companies are as follows: 


1978 

$247 ,000,000 
$257 ,000,000 
SWEPCO $110,000,000 $142,000,000 
WTU $ 21,000,000 $ 24,000,000 


None of the proceeds from such borrowings shall be 
utilized to pay the cost of facilities (“interconnection 
facilities”) which would not be needed to provide service 
to customers of any of the operating companies if such 
operating company were not part of the CSW System, 
nor will any expenditures be made by any of the 
operating companies for the construction or acquisition 
of any facility not so needed prior to the time all funds 
covered by this application-declaration have been 
expended. For the purposes of the foregoing 
representation, there is included within the meaning of 
the term “interconnection facilities” all facilities, 
construction or acquisition of which is or would be part 
of any proposal for synchronous interstate operation of 
the CSW System forming the subject of the proceedings 
in Central and South West Corporation, et al. (Admin. 
Proc. File No. 3-4951) which would not also be required 
for the continuation of dissynchronous interstate/intra- 
State operation in the mode presently prevailing in the 
Central and South West System. 


1979 
$216,000,000 
$251 ,000,000 


CPL 
PSO 


CSW requests exemption from the competitive bidding 
requirements of Rule 50 under the Act in connection 
with the proposed issuance of commercial paper 
pursuant to paragraph (a)(5)(B) thereof. 


No state commission and no federal commission, other 
than this Commission, has jurisdiction over the pro- 
posed transactions. The additional fees and expenses 
to be incurred in connection with the proposed trans- 
actions are estimated at $750. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than October 24, 1978, request in writing 
that a hearing be held on such matter, stating the nature 
of his interest, the reasons for such request, and the 
issues of fact or law raised by said application- 
declaration, as further amended by said post-effective 
amendments, which he desires to controvert or he may 
request that he be notified if the Commission should 
order a hearing thereon. Any such request should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of such 
request should be served personally or by mail upon the 
applicants-declarants at the above-stated addresses, 
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and proof of service (by affidavit or, in case of an 
attorney-at-law, by certificate) should be filed with the 
request. At any time after said date the application- 
declaration, as further amended by said post-effective 
amendments, or as it may be further amended, may be 
granted and permitted to become effective as provided 
in Rule 23 of the General Rules and Regulations promul- 
gated under the Act, or the Commission may grant 
exemption from such rules as provided in Rules 20(a) 
and 100 thereof or take such other action as it may deem 
appropriate. Persons who request a hearing or advice as 
to whether a hearing is ordered will receive any notices 
and orders issued in this matter, including the date of 
the hearing (if ordered) and any postponements thereof. 


For the Commission, by the Division of Corporate Regu- 
lation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20721/October 3, 1978 


In the Matter of 


GEORGIA POWER COMPANY 
270 Peachtree Street, N.W. 
Atlanta, Georgia 30303 


(70-6210) 
NOTICE OF PROPOSAL TO LEASE HOPPER CARS 


NOTICE IS HEREBY GIVEN that Georgia Power 
Company (“Georgia”), an electric utility subsidiary of 
The Southern Company, a registered holding company, 
has filed an application with this Commission pursuant ° 
to the Public Utility Holding Company Act (“Act”), 
designating Sections 9(a) and 10 of the Act and Rule 23 
promulgated thereunder as applicable to the following 
proposed transaction. All interested persons are 
referred to the application, which is summarized below, 
for a complete statement of the proposed transaction. 


Georgia proposes to enter into a lease arrangement 
(“Lease”) with GATX/G.P. Leasing Corp. (“Lessor”) 
with respect to 150 Ortner Rapid Discharge Open-Top 
Hopper Cars (“cars”). The cars are currently on order 
from the Ortner Freight Company (‘“‘Ortner”) at a noted 
price of $37,000.00 per car (Lessor’s total purchase price 
$15,550,000). Delivery of the cars to Georgia is 
scheduled to commence on November 13, 1978, at a rate 





of 15 cars per week. Under the terms of the arrangement 
with Lessor, Georgia will be treated as the purchaser of 
“new Section 38 property” pursuant to |.R.C. Section 
48(d) in order that the investment tax credit be available 
to Georgia. 


The terms of the lease provide, among other things, that 
the cars will be divided into two groups, Group A to 
include those cars delivered on or before December 31, 
1978 (approximately 88 cars), and Group B to include 
those cars delivered between January 1, 1979, and April 
1, 1979, (approximately 62 cars); that Georgia will make 
semi-annual rental payments for each group at a rate 
estimated to be between 5.1% and 5.6% of the Lessor’s 
purchase price, stated above, such rental rate being 
subject to certain enumerated financial variables; that 
Lessor will enter into a car service agreement and will 
maintain or cause to be maintained the cars at the rate of 
cost plus 15% if maintenance work is performed by 
Lessor and cost plus 5% for maintenance performed 
elsewhere; that the Lease will be a net financial lease, 
with all fixed expenses, other than Lessor’s net income 
taxes, to be paid by Georgia, and that Georgia may, with 
at least 120 days prior written notice, renew such Lease 
for all of the Equipment for its then Fair Rental Value. 
Georgia contemplates utilizing all of the cars for its own 
purposes throughout the Lease term; in the event, 
however, any of the cars are subleased, Georgia would 
account for the proceeds therefrom by crediting FERC 
Account 151, such account previously having been 
properly charged with the Lease expense. 


Georgia states that neither Ortner nor Lessor is 
affiliated with Georgia and that the terms of the Lease, 
negotiated at arm’s-length, are competitive with the 
terms which would otherwise be available in the market. 
Georgia currently leases 874 other coal cars under a 
similar lease with Lessor. Georgia believes that the 
terms of the Lease are fair and reasonable and that it is 
in the best interests of Georgia’s investors and 
consumers. Georgia further states that Lessor is a large 
company with considerable experience and expertise in 
leasing and maintaining coal cars, and that Lessor’s 
particular combination of qualifications is a unique and 
necessary feature in Lessor’s obligations to maintain 
Georgia’s coal cars. 


A statement of the fees, commissions and expenses to 
be incurred in connection with the proposed transaction 
will be filed by amendment. Georgia believes that the 
proposed transaction may be construed under Georgia 
law as an issue of an “evidence of debt” (Ga. Code Ann. 
Section 93-414) and accordingly may require approval of 
the Georgia Public Service Commission (“GPSC”). 
Application for such approval will be made any any order 
or decision will be filed by amendment hereto. It is 
stated that no other state or federal commission, other 
than this Commission, has jurisdiction over the 
proposed transaction. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than October 30, 1978, request in writing 
that a hearing be held on such matter, stating the nature 
of his interest, the reasons for such request, and the 
issues of fact or law raised by the filing which he desires 
to controvert; or he may request that he be notified if the 
Commission should order a hearing thereon. Any such 
request should be addressed: Secretary, Securities and 
Exchange Commission, Washington, D.C. 20549. A 
copy of such request should be served personally or by 
mail upon the applicants at the above-stated address, 
and proof of service (by affidavit or, in case of an 
attorney-at-law, by certificate) should be filed with the 
request. At any time after said date, the application, as 
filed or as it may amended, may be granted effective as 
provided in Rule 23 of the General Rules and Regu- 
lations promulgated under the Act, or the Commission 
may grant exemption from such rules as provided in 
Rules 20(a) and 100 thereof or take such other action as 
it may deem appropriate. Persons who request a hearing 
or advice as to whether a hearing is ordered will receive 
any notices or orders issued in this matter, including the 
date of the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20722/October 4, 1978 


In the Matter of 


CENTRAL POWER AND LIGHT COMPANY 
P.O. Box 2121 
Corpus Christi, Texas 78403 


(70-5769) 


NOTICE OF PROPOSED INCREASE IN FUEL 
EXPLORATION AND DEVELOPMENT BUDGET 


NOTICE IS HEREBY GIVEN that Central Power and 
Light Company (“CPL”), an electric utility subsidiary of 
Central and South West Corporation (“CSW”), a regis- 
tered holding company, has filed with this Commission 
a post-effective amendment to its application 
previously filed and amended in this matter pursuant to 
the Public Utility Holding Company Act of 1935 (“Act”), 
designating Sections 9(a) and 10 thereof as applicable 
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to the proposed transaction. All interested persons are 
referred to the amended application, which is 
summarized below, for a complete statement of the 
proposed transaction. 


By order dated December 29, 1977 (HCAR No. 20352), 
CPL was authorized to expend up to $8,192,000 for the 
year ending December 31, 1978, for fuel exploration and 
development activities. Approximately $3,036,000 of 
such amount represented budgeted expenditures for oil 
and gas ventures to be conducted in south Texas, and 
$5,156,000 represented budget expenditures for coal, 
lignite and uranium reserves, all of which are conducted 
in joint ventures with other CSW utility subsidiaries. 


By post-effective amendment CPL requests an increase 
in its budget authorization from $8,192,000 to 
$9,192,000 for the year ending December 31, 1978. CPL 
estimates the additional $1,000,000 of expenditures will 
be required beyond the $3,036,000 tentatively allocated 
for oil and gas exploration and development in 1978, for 
previously nonbudgeted expenditures described below. 


Approximately $713,500 of nonbudgeted expenditures 
will be require for the drilling ($612,000) and, if drilling is 
successful, the completion ($101,500) of a 12,000 foot 
test well on state tract 125 in the Bartell’s Pass area of 
Arkansas County, Texas. It is stated that drilling on 
such site was originally scheduled for January 1979, but 
has become possible earlier since a drilling rig has 
recently become available. Approximately $700,500 of 
nonbudgeted expenditures will also be required for the 
drilling ($488,500) and completion ($212,000) of an 
11,000-foot test well on a tract on the Morales Prospect 
in Starr County, Texas. Recent acquisitions by CPL in 
this area include leases which begin to expire at the end 
of 1978. CPL states that such lease expirations would 
deny it a coherent tract upon which to conduct 
exploration and development activities and seriously 
impair its ability to assemble similar tracts in the future. 
Expenditures for this drilling were not included in the 
1978 budget because lease acquisitions on this 
prospect were not expected to be completed in time for 
drilling to commence in 1978. 


CPL estimates that $500,000 of the $1,414,000 
additional expenditures described above could be 
absorbed by the unexpected portions of the tentative 
allocation for oil and gas in its currently authorized fuel 
budget. CPL requests an additional $1,000,000 
authorization to cover the $914,000 additional 
expenditures which cannot be absorbed in the budget 
and allow a small margin for possible additional lease 
acquisitions. CPL states that it had spent 
$2,025,124.72, or approximately 67% of the $3,036,000 
tentative allocation for such activities, for oil and gas 
exploration and development from January 1, 1978, 
through August 31, 1978. 
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The additional fees and expenses to be incurred in 
connection with the proposed transaction are estimated 
at $1,000. No state commission and no federal 


commission, other than this Commission, has juris- “« 


diction over the proposed transaction. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than November 1, 1978, request in writing 
that a hearing be held on such matter, stating the nature 
of his interest, the reasons for such request, and the 
issues of fact or law raised by said application, as 
further amended by said post-effective amendment, 
which he desires to controvert; or he may request that he 
be notified if the Commission should order a hearing 
thereon. Any such request should be addressed: 
Secretary, Securities and Exchange Commission, 
Washington, D.C. 20549. A copy of such request should 
be served personally or by mail upon the applicant at the 
above-stated address, and proof of service (by affidavit 
or, in case of an attorney at law, by certificate) should be 
filed with the request. At any time after said date, the 
application, as amended by said post-effective amend- 
ment, or as it may be further amended, may be granted 
as provided in Rule 23 of the General Rules and Regula- 
tions promulgated under the Act, or the Commission 
may grant exemption from such rules as provided in 
Rules 20(a) and 100 thereof or take such other action as 
it may deem appropriate. Persons who request a hearing 
or advice as to whether a hearing is ordered will receive 
any notices and orders issued in this matter, including 
the date of the hearing (if ordered) and any postpone- 
ments thereof. 


For the Commission, by the Division of Corporate Regu- 
lation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20735/October 4, 1978 


In the Matter of 

CENTRAL POWER AND LIGHT COMPANY 

P.O. Box 2121 

Corpus Christi, Texas 78403 

(70-6207) 

NOTICE OF PROPOSED SETTLEMENT AGREEMENT 


INVOLVING SUBSIDIARY‘S RECEIPT OF INTEREST IN 
A TRUST HOLDING SECURITIES 


“a 





NOTICE IS HEREBY GIVEN that Central Power and 
Light Company (“CPL)”, an electric utility subsidiary 
company of Central and South West Corporation, a 
registered holding company, has filed with this 
Commission an application pursuant to the Public 
Utility Holding Company Act of 1935 (‘‘Act”’), 
designating Sections 9(a) and 10 thereof as applicable 
to the following proposed transaction. All interested 
persons are referred to the application, which is 
summarized below, for a complete statement of the 
proposed transaction. 


CPL seeks authority to enter into a _ settlement 
agreement in its suit against Coastal States Gas 
Producing Company (“Producing”). Such settlement, 
which is further described below, involves CPL’s 
acquisition of a security and of an option on coal 
properties, both of which acquisitions are subject to the 
approval of this Commission. 


In 1974 CPL sued Producing, a subsidiary of Coastal 
States Gas Corporation (“Coastal”), alleging contrac- 
tual violations by Producing and its subsidiary, Lo-Vaca 
Gathering Company (“Lo-Vaca”), CPL’s principal gas 
supplier, and seeking damages of $625,000,000. Some 
400 other customers of Lo-Vaca and Producing filed 
claims against them, mainly in the 200th Judicial 
District Court of Travis County, Texas (“District Court”). 
On December 12, 1977, the Railroad Commission of 
Texas (“Railroad Commission”), which has jurisdiction 
over rates charged for intrastate sales of natural gas, 
ordered refunds to customers of Lo-Vaca and Producing 
of about $1,600,000,000. On March 10, 1978, the 
Railroad Commission granted a rehearing with respect 
to its December 12 order and on August 7, 1978, 
determined that the proposed settlement agreement, 
tentatively agreed to by customers representing over 
90% of Lo-Vaca’s 1975 sales volume, was a viable 
alternative to its December 12 order. 


Under the settlement agreement CPL will receive as 
consideration for its dismissal of the 1974 suit and its 
release of any liability of Producing and Lo-Vaca under 
it, an approximate 9.7% interest in the Settlement 
Trust and an approximate 10.6% interest in the gas 
search program described below. 


The settlement agreement provides that Producing will 
be reorganized and renamed Valero Energy Corporation 
(“Valero”), all of whose common stock will be initially 
held by Coastal but which will be distributed as a 
dividend to the holders of Coastal common stock. Most 
of the Texas gas pipeline assets currently owned by 
Producing and its subsidiaries, including Lo-Vaca, will 


be owned by Valero. In addition certain lignite 
properties owned by Coastal, located in the Texas 
counties of Bastrop, Fayette and Washington, will be 
sold by Coastal at book value to a newly-created 
subsidiary of Valero. CPL and three other settling 


customers (the city of Austin, Texas, the Lower 
Colorado River Authority and the City Public Service 
Board of San Antonio, Texas) will have atwo year option 
to purchase such properties at net book value. Exercise 
of such option by CPL will require separate 
authorization from this Commission. 


A banking corporation appointed by the District Court 
will administer the Settlement Trust, to be established 
pursuant to the settlement agreement, for the benefit of 
all settling customers of Lo-Vaca and Producing. There 
will be transferred to the Settlement Trustee the 
following securities, which will constitute the corpus of 
the Settlement Trust: (1) approximately 1,196,218 
shares of Coastal common stock; (2) 13.4% of the 
outstanding common stock of Valero; (3) 1,150,000 
shares of Valero’s $8.50 comulative preferred stock, 
series A ($115,000,000 aggregate liquidation value); and 
(4) a promissory note of Valero in the amount of 
$8,000,000, due in one year. The Settlement Trustee is 
required to use its best efforts to sell the trust securities 
by public or private sale for cash within seven years, and 
distribute the net proceeds from such sales to the 
settling customers on a pro-rata basis. The settling 
customers have no right to control the sales of or to vote 
the securities in the trust. 


The settlement agreement also provides that Coastal 
will enter into a gas search agreement to find and 
develop reserves which will be sold by Coastal at current 
prices to Lo-Vaca customers. Coastal will be entitled to 
fixed prices for the natural gas sold and any difference 
between the fixed prices in the gas search agreement 
and the then current market price will be paid to the 
Settlement Trustee for distribution to the settling 
customers. Coastal’s obligation is to expend a 
minimum of $180,000,000 and a maximum of 
$240,000,000, over a period not longer than 15 years, 
upon such program. Coastal will issue note obligations 
to the Settlement Trustee subject to payment in the 
event the necessary expenditures are not made in the 
amount or in the periods required by the gas search 
agreement. 


The settlement agreement is subject to the favorable 
resolution of certain federal tax questions, certain 
questions under the Securities Act of 1933, approval by 
customers representing at least 90% of the gas sales 
volume of Lo Vaca in 1975, approval by certain creditors 
of Coastal and Producing, the approval of the District 
Court and the meeting of certain other conditions. 


CPL proposes to account for the settlement by debiting 
Account No. 124, Other Investments—Investments in 
Lo-Vaca Settlement Trust, and crediting Account No. 
253, Other Deferred Credits—Deferred Credits Lo-Vaca 
Settlement Trust, for the estimated value of CPLs 
interest in the securities to be issued to the Settlement 
Trust. As funds are distributed by the Settlement 
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Trustee, CPL will credit such amounts to its investment 
and write off alike amount from other deferred credits to 
fuel expense, thus passing such benefits to its 
customers through its fuel adjustment clause. Proceeds 
received from the Settlement Trustee as a result of the 
gas search program will be credited to fuel expense as 
received and thus passed through to customers through 
the fuel adjustment clause. 


The fees and expenses to be incurred by CPL in 
connection with the proposed transaction are estimated 
at $7,000, including legal fees of $4,000. The Railroad 
Commission of Texas has jurisdiction over the 
proposed transaction. No other state commission and 
no federal commission, other than this Commission, 
has jurisdiction over the proposed transaction. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than November 1, 1978, request in writing 
that a hearing be held on such matter, stating the nature 
of his interest, the reasons for such request, and the 
issues of fact or law raised by said application which he 
desires to controvert; or he may request that he be 
notified if the Commission should order a hearing 
thereon. Any such request should be addressed: 
Secretary, Securities and Exchange Commission, 
Washington, D.C. 20549. A copy of sujch request 
should be served personally or by mail upon the 
applicant at the above-stated address, and proof of 
service (by affidavit or, in case of an attorney at law, by 
certificate) should be filed with the request. At any time 
after said date, the application, as filed or as it may be 
amended, may be granted as provided in Rule 23 of the 
General Rules and Regulations promulgated under the 
Act, or the Commission may grant exemption from such 
rules as provided in Rules 20(a) and 100 thereof or take 
such other action as it may deem appropriate. Persons 
who request a hearing or advice as to whether a hearing 
is ordered will receive any notices and orders issued in 
this matter, including the date of the hearing (if ordered) 
and any postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20724/October 5, 1978 


in the Matter of 
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OHIO POWER COMPANY 
301 Cleveland Avenue, S.W. 
Canton, Ohio 44702 


CENTRAL OHIO COAL COMPANY 
P.O. Box 98 
Cumberland, Ohio 43732 


(70-6181) 


NOTICE OF PROPOSED BANK BORROWING BY 
SUBSIDIARY COAL COMPANY 


NOTICE IS HEREBY GIVEN that Ohio Power Company 
(“Ohio”), an electric utility subsidiary company of 
American Electric Power Company, Inc., a registered 
holding company, and Central Ohio Coal Company 
(“COCO”), a coal mining subsidiary company of Ohio, 
have filed an application-declaration with this 
Commission pursuant to the Public Utility Ho!ding 
Comapny Act of 1935 (“Act”), designating Sections 6, 7 
and 12 of the Act as applicable to the proposed 
transactions. All interested persons are referred to the 
application-declaration, which is summarized below, 
for a complete statement of the proposed transactions. 


COCO was organized in 1946 for the purpose of 
conducting surface mining operations on behalf of 
Ohio. COCO operates three mines owned by Ohio in 
Morgan, Muskingum and Noble Counties, Ohio; and its 
total output is utilized by Ohio’s Muskingum River 
Generating Station. It is stated that the Muskingum 
Mine has produced coal at an annual level of 3.0 to 3.2 
million tons, but that to meet environmental standards 
which become effective in 1979, 2.3 to 2.5 million annual 
tons will be required. It is further stated that unless new 
equipment is acquired, production will drop to 1.4 
million annual tons by 1981. It was determined that a 110 
cubic yard dragline, to remove overburden, would be an 
appropriate mining machine to help avoid a drop in 
annual production below 2.3 to 2.5 million tons. 
Additionally, a 23 cubic yard shovel is required to load 
uncovered coal, and moveable electric substations are 
required to support these mining machines. On 
December 15, 1977, Ohio acquired one Marion (Model 
8750) 110 cubic yard dragline (“Dragline”) from AMAX, 
Inc. for $18,742,000. Since the Dragline was delivered 
unassembled, Ohio is entering into a contract for the 
erection of the Dragline (“Erection Contract”). 


It is currently estimated that the total erected cost of the 
Dragline will be $27,000,000. Ohio also contracted to 
purchase one Bucyrus-Erie (Model 295) 23 cubic yard 
shovel (“Shovel”), having an approximate cost of 
$2,000,000, and two 138/22.9 kVA skid mounted 
substations and related electrical support equipment 
for the Dragline (“Electrical Support Equipment”), 
having an approximate cost of $1,000,000. 





It is proposed that Ohio sell the Dragline to COCO, 
which will reimburse Ohio for the amount expended by 
Ohio to acquire the Dragline. Ohio will also assign the 
Erection Contract and the contract for the Electrical 
Support Equipment to COCO, and COCO will pay for the 
erection of the Dragline and for the purchase of the 
Electrical Support Equipment. The Commission, by 
order of August 7, 1978, in File No. 70-6157 (HCAR No. 
20660), has authorized the assignment of the Shovel by 
Ohio to Girard Bank as trustee under a trust for the 
benefit of C.I.T. Corporation, a wholly-owned 
subsidiary of C.I.T. Financial Corporation, and the 
leaseback of the Shovel to COCO. 


To finance the acquisition and erection of the Dragline 
and the acquisition of the Electrical Support Equipment 
for the Dragline, COCO proposes to enter into a Credit 
Agreement with Irving Trust Company pursuant to 
which COCO may borrow an aggregate principal amount 
not to exceed $30,000,000 outstanding at any one time. 
These borrowings will be evidenced by a Note or Notes 
issued by COCO to Irving Trust Company. Each Note 
will represent the obligation of COCO to pay Irving Trust 
Company the unpaid amount of the loan made by Irving 
Trust Company pursuant to such Note, together with 
interest thereon as set forth below. Each Note is to be 
dated as of the date of the loan evidenced thereby. 
Borrowings may be made from time to time on or after 
the date of execution of the Credit Agreement to, but not 
including, February 29, 1980. Borrowings made 
pursuant to the Credit Agreement will be due and 
payable on February 29, 1980. Each Note will bear 
interest from the date thereof on the principal amount 
thereof from time to time at an annual rate of interest 
equal to 105% of the prime rate of Irving Trust Company 
in effect from time to time. Each Note will be prepayable 
by COCO at any time without premium or penalty. In the 
event that the Indenture, dated as of February 15, 1946, 
between COCO and Ohio (“Coal Supply Agreement”) 
shall cease to be fully enforceable by COCO in accord- 
ance with its terms or in the event a regulatory body with 
jurisdiction in the premises shall initiate proceedings 
directed at the termination of the Coal Supply 
Agreement, COCO shail, within ninety days thereafter, 
prepay in full each and every Note issued pursuant to the 
Credit Agreement. 


It is further stated that subject to the receipt of 
regulatory approval, COCO will pay to Irving Trust 
Company a commitment fee for the period from July 1, 
1978, to, but not including, February 29, 1980, or such 
earlier date as of which the Credit Agreement may be 
terminated pursuant to the terms thereof, computed at 
the rate of % of 1% per annum on an amount equal to 
the difference between $19,000,000 and the aggregate 
amount of borrowings outstanding from time to time; 
provided, however, that no commitment fee will accrue 
in the event the aggregate amount of borrowings out- 


standing from time to time shall equal or exceed 
$19,000,000. 


It is stated that borrowings pursuant to the Credit Agree- 
ment will be made in contemplation of a sale-leaseback 
transaction involving the Dragline, the Shovel and the 
Electrical Support Equipment for the Dragline, which 
transaction is the subject of the application in File No. 
70-6057, supra. 


It is further stated that as an amendment to Irving Trust 
Company to make loans to COCO pursuant to the Credit 
Agreement, Ohio proposes to give to Irving Trust 
Company a letter (“Letter Agreement”) advising Irving 
Trust Company (1) that, while any such loans are out- 
standing, Ohio intends to maintain 100% voting control 
of the capital stock of COCO and to continue to own the 
coal lands mined by COCO, (2) that any such loans are 
to be made in contemplation of a sale-leaseback trans- 
action involving the Dragline, the Shovel and the 
Electrical Support Equipment for the Dragline, the pro- 
ceeds of which sale-leaseback transaction is not 
consummated, COCO would repay any such loans with 
funds supplied to COCO by Ohio pursuant to the Coal 
Supply Agreement. 


Fees and expenses, exclusive of commitment fees, to 
be incurred in connection with the proposed trans- 
actions are estimated at $6,000, including legal fees of 
$2,000. It is stated that the Public Utilities Commission 


.of Ohio may have jurisdiction over the Letter Agree- 


ment, and that no other state commission and no 
federal commission, other than this Commission, has 
jurisdiction over the proposed transactions. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than October 30, 1978, request in writing 
that hearing be held on such matter, stating the nature 
of his interest, the reasons for such request, and the 
issues of fact or law raised by said application- 
declaration which he desires to controvert, or he may 
request that he be notified if the Commission should 
order a hearing thereon. Any such request should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of such 
request should be served personally or by mail upon the 
applicants-declarants at the above stated addresses, 
and proof of service (by affidavit or, in case of an 
attorney-at-law, by certificate) should be filed with the 
request. At any time after said date, the application- 
declaration, as filed or as it may be amended, may be 
granted and permitted to become effective as provided 
in Rule 23 of the General Rules and Regulations promul- 
gated under the Act, or the Commission may grant 
exemption from such rules as provided in Rules 20(a) 
and 100 thereof or take such other action as it may deem 
appropriate. Persons who request a hearing or advice as 
to whether a hearing is ordered will receive any notices 
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and orders issued in this matter, including the date of 
the hearing (if ordered) and any postponements thereof. 


For the Commission, by the Division of Corporate Regu- 
lation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20725/October 5, 1978 


In the Matter of 


SYSTEM FUELS, INC. 
225 Baronne Street 
New Orleans, Louisiana 70112 


ARKANSAS POWER & LIGHT COMPANY 
First National Building 
Little Rock, Arkansas 72203 


LOUISIANA POWER & LIGHT COMPANY 
142 Delaronde Street 
New Orleans, Louisiana 70174 


MIDDLE SOUTH ENERGY, INC. 
225 Baronne Street 
New Orleans, Louisiana 70112 


MISSISSIPPI POWER & LIGHT COMPANY 
Electric Building 
Jackson, Mississippi 39205 


NEW ORLEANS PUBLIC SERVICE 
317 Baronne Street 
New Orleans, Louisiana 70112 


(70-6208) 


NOTICE OF PROPOSAL RELATING TO SHORT-TERM 
DEBT ISSUED TO FINANCE NUCLEAR FUEL 
PROCUREMENT BY A NON-UTILITY SUBSIDIARY FOR 
USE BY THE OPERATING COMPANIES 


NOTICE IS HEREBY GIVEN that Arkansas Power & 
Light Company (“Arkansas”), Louisiana Power & Light 
Company (“Louisiana”), Mississippi Power & Light 
Company (“Mississippi”), and New Orleans Public 
Service Inc. (“NOPSI!”) (collectively referred to as 
“Operating Companies”), all public utility subsidiary 
companies of Middle South Utilities, Inc. (“Middle 
South”), a registered holding company, and System 
Fuels, Inc. (‘SFI’), a jointly-owned non-utility 
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subsidiary company of the Operating Companies, have 
filed a deciaration and an amendment thereto with this 
Commission pursuant to the Public Utility Holding 
Company Act of 1935 (“Act”) designating Sections 6(a), 
7, 12(b) and 12(f) of the Act and Rules 45 and 50 
promulgated thereunder as applicable to the following 
proposed transactions. All interested persons are 
referred to the declaration, which is summarized below, 
for acomplete statement of the proposed transactions. 


Under a Nuclear Fuel and Fuel Services Purchase Agree- 
ment (“Purchase Agreement”), dated as of June 15, 
1978, among SFI, Arkansas, Louisiana, and Middle 
South Energy, Inc. (“MSE”), a subsidiary of Middle 
South Utilities, Inc., organized in 1974 to own and 
finance certain future base load generating plants in the 
System, Arkansas, Louisiana, and MSE have previously 
agreed with SFI, with certain exceptions noted in the 
Purchase Agreement, to purchase their requirements of 
certain nuclear materials and nuclear fuel services from 
SFI (HCAR No. 20525). Based upon current estimates, 
SFI anticipates net expenditures for the above 
referenced program of $35,897,000, and $34,961,000, for 
1978 and 1980, respectively; SFI anticipates to generate 
net sales of $22,100,000, and $16,169,000, for 1979 and 
1981, respectively. 


In order to finance the above requirements or to provide 
funds to reimburse the parent companies for 
borrowings previously made to effect certain of the 
above acquisitions of nuclear materials or nuclear fuel 
services, SFI proposes to issue its Commercial Paper ~ 
Notes (“Notes” or individually, “Note”), pursuant to an 
arrangement by which The Aetna Casualty and Surety 
Company (“Aetna”) would, under a Bond of Indemnity 
(“Bond”), undertake to pay any Note if it is not paid 
when presented. The maximum principal amount of the 
Notes outstanding at any one time until November 1, 
1981, may not exceed $60,000,000, less the amount, if 
any, of Notes paid by Aetna for which Aetna shall not 
have been reimbursed. The Notes will be discount notes 
payable to bearer at the office of an issuing and paying 
agent (“Agent”), which will be a major commercial bank 
located in New York, New York. 


The Notes will be in the form of unsecured promissory 
notes with varying maturities not to exceed 270 days, 
the actual maturities to be determined by market 
conditions, effective cost of money to SFI and SFI’s 
anticipated cash requirements at the time of issuance. 
In accordance with the established custom and 
practices in the market, the Notes will not be payable 
prior to maturity. SFl proposes to issue, reissue and sell 
the Notes in denominations of not less than $50,000 
directly to Lehman Brothers Kuhn Loeb Incorporated or 
Lehman Commercial Paper Incorporated (“Lehman”), a 
dealer in commercial paper, pursuant to a Placement 
Agreement (“Placement Agreement”) to be entered into 
between SFI and Lehman. The Notes will be sold to _ 





Lehman at a discount which will not be in excess of the 
discount rate per annum prevailing at the date of 
issuance for commercial paper of comparable quality of 
that particular maturity sold to commercial paper 
dealers. No commission or fee will be payable by SFI in 
connection with the issuance and sale of the Notes. 
Lehman, as principal, will reoffer and sell the Notes at a 
discount rate of 1/8 of 1% per annum less than the pre- 
vailing discount rate to SFI. The dealer in reoffering the 
commercial paper will limit the reoffer and sale to a non- 
public customer list of not more than 200 buyers of 
commercial paper. Each such list will be prepared in 
advance of each offering and will include commercial 
banks, insurance companies, corporate pension funds, 
investment trusts, foundations, colleges and university 
funds, municipal and state funds and other financial 
and nonfinancial corporations which normally invest 
funds in commercial paper. Such list will be furnished to 
the Commission and no change will be made therein 
without advising the Commission of such change. 


SFI and Aetna will enter into a Participation Agreement 
(“Participation Agreement”) which will set forth the 
terms under which the Bond will be issued. Under the 
Bond, Aetna will agree unconditionally that, if at any 
time there shall be insufficient funds on deposit with the 
Agent and available for the payment of Notes, Aetna 
shall deposit with the Agent the funds required to make 
the payments in full. SFI will pay Aetna quarterly a 
premium at a per annum rate equal to the sum of (a) 2 of 
1% plus (b) 7% of the minimum commercial lending 
rate charged from time to time by Morgan Guaranty 
Trust Company of New York for loans in New York City 
(“Morgan Guaranty MCLR”), computed on the daily 
average principal amount of Notes outstanding during 
such quarter. Based upon present interest rates, the 
effective cost of the Aetna proposal to SFI is estimated 
to be 9.81%. Under the terms of the Participation Agree- 
ment, SFI may reimburse Aetna within 60 days after the 
date of any payment for each payment made by Aetna 
under the Bond, together with interest thereon at a per 
annum rate equal to 125% of the Morgan Guaranty 
MCLR. SFI may also reimburse Aetna within such 60 
day period for all losses and expenses incurred in 
connection with the Bond and in connection with the 
enforcement of SFI’s obligations under the 
Participation Agreement, including interest thereon, at 
the same rate as applied to payments by Aetna. Prior to 
such reimbursement, SFI may issue Notes, provided 
certain terminating events have not occured, but may 
use the proceeds only for the purposes of refunding out- 
standing Notes and acquiring funds in order to effect 
such reimbursement. 


In the event that Aetna is not reimbursed for any pay- 
ment made by it under the Bond or for any other losses, 
expenses, or interest under the Participation Agreement 
within such 60 days, SFI may not issue or sell any 
additional Notes without Aetna’s written approval, and 


Aetna may cancel the Bond. Following such a cancel- 
lation SFI shall, as specified below, (i) pay Aetna all 
amounts then qwed by SFI under the Participation 
Agreement or the Security Agreement (as hereinafter 
defined) and (ii) pay the Agent an amount sufficient to 
provide for the payment of all Notes issued by SFI and 
unpaid at the time of such cancellation. Any cancel- 
lation of the Bond by Aetna shall relate solely to Notes 
issued after the effectiveness of such cancellation and 
shall not affect Aetna’s obligation under the Bond with 
respect to Notes issued prior to the effectiveness of 
such cancellation. 


To the extent internal funds are unavailable, SFI 
proposes to. obtain funds to pay the Notes and 
reimburse Aetna, as may be required by the 
Participation Agreement during 1978, through 
borrowings under its Loan Agreement (“Loan Agree- 
ment”) with its parent companies, dated January 4, 1978 
(HCAR No. 20363). Authority is herein requested to 
make borrowings under such Loan Agreement, if 
necessary, in an amount sufficient to enable SFI to 
make such payment and reimbursement. Requisite 
borrowing capacity is available for such purpose as the 
$40,000,000 of loans from Citibank, N.A., which 
matured April 17, 1978, were extended through April 17, 
1980. 


Under the terms of a Security Agreement to be entered 
into between SFI and Aetna (“Security Agreement”), 
Aetna will also receive a security interest (i) in SFI’s 
nuclear materials and nuclear fuel services inventory 
which is to be financed through the sale of the Notes, (ii) 
in payments for such materials and services under the 
Purchase Agreement and (iii) in certain contract rights, 
funds, and claims related to the sale of the Notes and to 
such materials and services. 


In connection with the proposed transactions, the 
parent companies will covenant and agree with Aetna 
that so long as SFI shall have any obligations under the 
Participation Agreement, the Bond, the Security Agree- 
ment or the Placement Agreement, the parent 
companies will, severally in accordance with their 
present respective shares of ownership of the common 
stock of SFI, take any and all action as, from time to 
time, may be necessary to keep SFI in a sound financial 
condition and to place SFI in a position to perform and 
discharge, and will cause SFI to perform and discharge, 
in atimely manner, all of its obligations under the docu- 
ments referred to in this application and under the 
Purchase Agreement. 


Before SFI accepted the Aetna proposal, the Company 
requested proposals from four investment institutions 
and received a response from three. SFI evaluated all 
proposals. Based on economics, utilitization, and other 
subjective matters, such as Middle South Utilities 
System Companies’ other financing arrangements and 
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future financing needs, it was determined that the Aetna 
proposal was the most economical and in the best 
interest of SFI and the Middle South Utilities System. 


The fees and expenses to be incurred in connection with 
the proposed transactions are to be filed by 
amendment. It is stated that no state commission and 
no federal commission, other than this Commission, 
has jurisdiction over the proposed transactions; how- 
ever, Arkansas must file pertinent information relating 
to its participation in the proposed transactions with the 
Arkansas Public Service Commission (“APSC”) two 
weeks prior to this filing, such APSC filing having been 
made on September 1, 1978. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than October 30, 1978, request in writing 
that ahearing be held on such matter, stating the nature 
of his interest, the reasons for such request, and the 
issues of fact or law raised by said declaration which he 
desires to controvert; or he may request that he be noti- 
fied if the Commission should order a hearing thereon. 
Any such request should be addressed: Secretary, 
Securities and Exchange Commission, Washington, 
D.C. 20549. A copy of such request should be served 
personally or by mail upon the declarants at the above 
stated addresses, and proof of service (by affidavit or, in 
case of an attorney-at-law, by certificate) should be filed 
with the request. At any time after said date, the 
declaration, as amended or as it may be further 
amended, may be permitted to become effective as 
provided in Rule 23 of the General Rules and 
Regulations promulgated under the Act, of the 
Commission may grant exemption from such rules as 
provided in Rules 20(a) and 100 thereof or take such 
other action as it may deem appropriate. Persons who 
request a hearing or advice as to whether a hearing is 
ordered will receive any notices and orders issued in this 
matter, including the date of the hearing (if ordered) and 
any postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20726/October 3, 1978 


In the Matter of 


INDIANA AND MICHIGAN ELECTRIC COMPANY 
Fort Wayne, Indiana 
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FRANKLIN REAL ESTATE COMPANY 
New York, New York 


(70-6139) 


ORDER PERMITTING WITHDRAWAL OF APPLI- 
CATION IN RELATION TO PROPOSED ACQUISITION 
OF A COAL LEASE 


Indiana & Michigan Electric Company (“l&M”), an 
electric utility subsidiary of American Electric Power 
Company, Inc. (“AEP”), a registered holding company, 
and Franklin Real Estate Company, a non-utility sub- 
sidiary of AEP, has filed a request for leave to withdraw 
its application as amended, previously filed with this 
Commission, pursuant to Sections 9 and 10 of the 
Public Utility Holding Company Act of 1935 (“Act”), 
regarding the following transaction. 


Notice was given on August 2, 1978 (HCAR No. 20657), 
of a proposal by 1&M that it acquire a leasehold interest 
in the coal underlying Section 16, Township 44, North 
Range 70 West in Campbell County, Wyoming (“Section 
18”). 


1&M has filed a request for leave to withdraw its appli- 
cation relating to the proposed coal lease acquisition in 
this proceeding. 1&M states that at the time of the 
original application it had concluded that the prompt 
development of Section 16 coal could result in the most 
economic coal supply for its Rockport, Indiana plant. 
However, in a new review of the situation, including a 
new review on the desirability of purchasing coal from 
others, it concluded that the purchase of coal from non- 
affiliated suppliers to satisfy the needs of the Rockport 
Plant would be economically preferable and otherwise 
more advantageous. Accordingly, 1&M has requested 
that its application as relating to the coal lease 
acquisition be deemed withdrawn. 


Upon the basis of the facts in the record, it is found that 
said application relating to the coal lease acquisition, 
should be permitted to be withdrawn. 


IT 1S ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said application, as 
amended, be, and it hereby is withdrawn, effective 
forthwith. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 











TRUST INDENTURE ACT OF 1939 





TRUST INDENTURE ACT OF 1939 
Release No. 514/October 5, 1978 


The Securities and Exchange Commission has issued a 
notice giving interested persons until October 24, 1978 
to request a hearing on an application by Imperial 
Chemical Industries Limited and Union Pacific 
Corporation pursuant to Section 310(b)(1)(ii) of the 
Trust Indenture Act of 1939 (the “Act”) declaring that the 
trusteeship of Morgan Guaranty Trust Company of New 
York (“Morgan”) under four existing indentures which 
are qualified under the Act is not so likely to involve a 
material conflict of interest as to make it necessary to 
disqualify Morgan from acting as trustee. 








INVESTMENT COMPANY ACT 
OF 1940 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10419/October 4, 1978 


SEE 


SECURITIES ACT OF 1933 
Release No. 5985/October 4, 1978 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10420/October 4, 1978 


SALES LOAD VARIATION WITH RESPECT TO 
PURCHASES OF ADDITIONAL SHARES BY MUTUAL 
FUND SHAREHOLDERS 


Withdrawal of Proposal 


AGENCY: Securities and Exchange Commission. 


ACTION: Withdrawal of proposed rule. 


SUMMARY: The Securities and Exchange Commis- 
sion is withdrawing a proposed rule which would have 
established conditions under which open-end invest- 
ment companies could have sold shares to their existing 
shareholders without a sales load or at a load lower than 
that charged new shareholders. The Commission has 
concluded that pertinent statutory provisions permit 
offerings similar to those contemplated by the proposed 
rule and that the particular conditions contained in that 
proposed rule are neither necessary nor appropriate. Ina 
separate release the Commission is issuing an inter- 
pretation clarifying that offerings of this type may be 
made subject only to the terms of the pertinent statutory 
provisions. 


EFFECTIVE DATE: October 4, 1978 


FOR FURTHER INFORMATION CONTACT: Richard 
W. Grant, Esq. (202-755-0242), Division of Investment 
Management, Securities and Exchange Commission, 
Washington, D.C. 20549. 


SUPPLEMENTARY INFORMATION: The Securities 
and Exchange Commission today is withdrawing pro- 
posed Rule 22d-4 under the Investment Company Act of 
1940 (“Act”) [15 U.S.C. 80a et seq.]. The rule, which was 
proposed in Securities Act of 1933 Release No. 5607, 
Investment Company Act Release No. 8894, (August 19, 
1975) [40 FR 40555, September 3, 1975], would have 
exempted from certain provisions of Section 22(d) of the 
Act, subject to certain conditions, investment 
companies, underwriters, and dealers with respect to 
sales of redeemable securities issued by a registered 
investment company to persons who were shareholders 
of that company or of another investment company 
offering redeemable securities whose shares were 
underwritten by the same underwriter. The rule would 
have permitted such sales to be made, under certain 
conditions, at a price reflecting reduction or elimination 
of the sales load charged to other investors. 


The Commission has concluded that to fashion 
conditions adequate to protect investors under all 
circumstances with regard to sales of this type would 
result in an unduly complicated and inflexible rule. 


However, in re-examining this area, the Commission 
has determined that it is appropriate to interpret Section 
22(d) as permitting, under some _ circumstances, 
reduced-load or no-load sales to existing shareholders 
of a mutual fund at the same time shares are sold to new 
shareholders at the regular sales load, although such 
sales would be subject to certain limitations which 
would not have been provided for in proposed Rule 
22d-4. In this regard, reference is made to Securities Act 
Release No. 5985, also published today. 


SEC DOCKET/1227 





By the Commission. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10421/September 29, 1978 


in the Matter of 


BROAD STREET INVESTING CORPORATION 
One Bankers Trust Plaza 
New York, New York 10006 


(812-4334) 


ORDER PURSUANT TO SECTION 6(c) OF THE ACT 
EXEMPTING A PROPOSED EXCHANGE OF SHARES 
FROM THE PROVISIONS OF SECTIONS 22(c) AND 
22(d) OF THE ACT, AND RULE 22c-1 THEREUNDER. 


On September 7, 1978, a notice (Investment Company 
Release Act No. 10392) was issued on an application 
filed by Broad Street Investing Corporation (“Broad 
Street”), a company registered under the Investment 
Company Act of 1940 (“Act”) as an open-end, diversified 
management investment company, on July 18, 1978, 
and an amendment thereto filed on August 18, 1978. The 
application requested an order of the Commission 
pursuant to Section 6(c) of the Act exempting from the 
provisions of Section 22(c) of the Act and Rule 22c-1 
thereunder, and Section 22(d) of the Act the proposed 
exchange of Broad Street shares at net asset value 
without a sales charge and at a price other than the price 
next determined after receipt of a purchase order, for 
substantially all of the assets of Hunter Investment 
Corporation, which Applicant asserts is an investment 
company exempt from registration under the Act by 
reason of Section 3(c)(1) thereof. 


The notice gave interested persons an opportunity to 
request a hearing, and stated that an order disposing of 
the application would be issued as of course unless a 
hearing should be ordered. No request for a hearing has 
been filed and the Commission has not ordered a 
hearing. 


The matter has been considered, and it is found that the 
granting of the requested exemptions is appropriate in 
the public interest and is consistent with the protection 
of investors and the purposes fairly intended by the 
policy and provisions of the Act. Accordingly, 
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IT 1S ORDERED, pursuant to Section 6(c) of the Act, that 
the application for exemption from the provisions of 
Section 22(c) of the Act, Rule 22c-1 thereunder, and 
Section 22(d) of the Act, to the extent requested, be, and 
hereby is granted, effective forthwith. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10422/September 29, 1978 


In the Matter of 


THE CAPITOL LIFE INSURANCE COMPANY 


CAPITOL LIFE SEPARATE ACCOUNT M 
1600 Sherman Street 
Denver, Colorado 80203 


and 


MERRILL LYNCH HIGH INCOME FUND, INC. 
165 Broadway 
New York, NY 10080 


(812-4369) 


NOTICE OF APPLICATION PURSUANT TO SECTION 11 
FOR AN ORDER APPROVING A CERTAIN OFFER OF 
EXCHANGE AND PURSUANT TO SECTION 6(c) OF 
THE ACT FOR EXEMPTIONS FROM SECTIONS 26(a) 
AND 27(c)(2) OF THE ACT 


NOTICE IS HEREBY GIVEN that the Capitol Life 
Insurance Company (“Capitol Life”), a Colorado stock 
life insurer, Capitol Life Separate Account M (“Separate 
Account”), a separate account of Capitol Life, which is 
registered as a unit investment trust under the Invest- 
ment Company Act of 1940 (“Act”) and Merrill Lynch 
High Income Fund, Inc. (“Fund”), an open-end manage- 
ment investment company registered under the Act 
(hereinafter collectively referred to as “Applicants”) 
filed an application on September 26, 1978, and an 
amendment thereto on September 28, 1978, pursuant to 
Section 11 of the Act for an order approving an offer of 
exchange and pursuant to Section 6(c) of the Act for 
exemption from the provisions of Section 26(a) and 
27(c)(2) of the Act, to the extent noted below. All 
interested persons are referred to the application on file 
with the Commission for a statement of the 





representations contained therein which are sum- 
marized below. 


Capitol Life is a wholly-owned subsidiary of Providence 
Capitol Corporation and an indirect subsidiary of Gulf & 
Western Industries, Inc. 


The Separate Account was established by Capitol Life 
pursuant to Colorado law in connection with the pro- 
posed issuance of certain group and individual variable 
annuity contracts (hereinafter, collectively ‘““Con- 
tracts”). Assets of Separate Account will be invested in 
shares of the Fund. The Fund is managed by Fund Asset 
Management, Inc., an affiliate of Merrill Lynch Funds 
Distributor, Inc., the Distributor for the Fund. 


The Fund’s primary objective is to maximize current 
income by investing in a diversified portfolio of fixed 
income securities, such as corporate bonds and notes, 
convertible securities, preferred stocks and government 
obligations which it believes will offer high yields 
without undue risk. As a secondary objective, the Fund 
intends to seek capital appreciation when consistent 
with its primary objective. 


The Fund’s shares will be offered during an initial period 
which is expected to end on October 27, 1978. The 
minimum initial and subsequent purchase amounts are 
$1,000 and $300 respectively. Shares are sold at net 
asset value plus a maximum 4% sales load. 


Applicants propose that Fund shares may be exchanged 
by a shareholder who has held same for a 45-day period 
for a variable annuity contract issued by Capitol Life and 
the Separate Account. Two types of Contracts would be 
offered: group single payment variable annuity 
contracts (“Group Contracts”), and individual single 
payment variable annuity contracts (‘Individual 
Contracts”). Purchase payments for the Contracts are 
amounts which result from the redemption of shares of 
the Fund by ashareholder who has elected to purchasea 
Contract. The amount of the purchase payment is the 
net asset value of the Fund shares redeemed for the pur- 
pose of purchasing a Contract at the time of the election 
to purchase is made. The minimum single purchase 
payment is required to be the value of 500 shares of the 
Fund. A conversion fee of $100 is deducted at the time 
an initial purchase payment is received for an Individual 
Contract or for a certificate under a Group Contract. This 
conversion fee is allocated, $20 for reimbursement of 
policy issue expense, and $80 for expected conversion 
expenses. That portion of the conversion fee allocated 
to conversion expenses may be deemed to be a sales 
charge pursuant to Section 2(a)(35) of the Act. 


An administrative charge of $20.00 is deducted from an 
individual’s account on each anniversary of the date it 
was established. A $10 charge is made against an 
individual’s account for each partial surrender and upon 


complete surrender of the account. When annuity 
payments begin, the value of an individual’s account 
will be transferred to Capitol Life’s general asset 
account in order ‘to provide fixed annuity payments. 
Fixed annuity payments, once determined, may not be 
decreased by Capitol Life regardless of investment, 
mortality or expense experience. 


Section 11 


Section 11(a) of the Act, as here pertinent, provides that 
it is unlawful for any registered open-end investment 
company (or its principal underwriter) to make an offer 
to the holders of its securities (or of the securities of any 
other open-end investment company), to exchange his 
shares for the shares of the same or another such 
company on any basis other than the relative net asset 
values of the respective securities, unless the terms of 
the offer have first been submitted to and approved by 
the Commission. Section 11(c) provides that Section 
11(a) is applicable, in any event, to any type of offer of 
exchange of the securities of registered unit investment 
trusts for the securities of any other investment com- 
pany. 


The applicants state that such exchange as proposed 
would occur on the application of the individual, and 
that any issued certificates would be tendered to the 
transfer agent for this purpose. The exchange would be 
on the basis of the net asset values of the securities to 
be exchanged except for the $100 conversion charge 
deducted at the time of exchange. 


The applicants assert that such conversion charge is 
deducted as reimbursement for the cost of establishing 
the variable annuity account, issuing the contract, and 
to cover expected expenses which result from the 
exchange of Fund shares for the variable annuity con- 
tracts. The amounts received from the conversion fee 
are not used to pay sales commissions but are devoted 
to costs related to initial administration and conversion 
expenses. 


Sections 26(a) and 27(c)(2) 


Section 26(a) of the Act, as here pertinent, provides, in 
substance, that a registered unit investment trust, and 
any depositor and underwriter for the trust, are pro- 
hibited from selling trust certificates unless the pro- 
ceeds of all payments other than sales load are 
deposited with a qualified bank as trustee or custodian 
and held under an indenture or agreement containing 
specified provisions. Such agreement must provide, in 
part, that: (i) the custodian bank shall have possession 
of all the property of the unit investment trust and shall 
segregate and hold the same in trust; (ii) the custodian 
bank shall not resign until either the unit investment 
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trust has been liquidated or a successor custodian has 
been appointed; (iii) the custodian may collect fees 
from the income and, if necessary, from the corpus of 
the trust for services performed and for reimbursement 
for expenses incurred; and (iv) that no payment to the 
depositor or principal underwriter shall be allowed the 
custodian bank as an expense, except a fee, not 
exceeding such reasonable amounts as the 
Commission may prescribe, as compensation for per- 
forming bookkeeping and other administrative 
expenses normally performed by the custodian. 
Although the assets of the Separate Account are held 
under a safekeeping agreement with the State Street 
Bank and Trust Company of Boston, Massachusetts 
(“Bank”), a bank having the qualifications described in 
Section 26(a) of the Act, the agreement does not create a 
trust with respect to the assets of Separate Account 
because Capitol Life, as alife insurance company, must 
retain ownership of and control of the disposition of its 
property under Colorado law. Accordingly, an 
exemption is requested to the extent necessary, from 
the requirement that the assets be held in a trust. 


In support of the requested exemption from the fore- 
going provisions of the Act, Applicants state that, under 
the custodian agreement, Capitol Life will pay the 
expenses for the safekeeping of Separate Account 
assets. Applicants also state that the ownership of 
Fund shares by Separate Account will be held in an open 
account so that the ownership of Fund shares by 
Separate Account will be indicated only on the books of 
the Fund and Separate Account and not evidenced by 
transferable stock certificates; and that, under the 
agreement, the assets of the Separate Account will be 
kept physically segregated by the Bank and held 
separate from the assets of any other firm, person or 
corporation. The Bank will maintain a record of all pur- 
chases and redemptions of Fund shares and will assist 
in the preparation of reports to the Commission. 


Applicants further state that Capitol Life is subject to 
the extensive supervision and control by the Colorado 
Insurance Commissioner and the comparable official of 
each state in which it does business. Such supervision 
requires Capitol Life to file complete and detailed 
periodic reports. Applicants also state that the activities 
of Capitol Life are subject to review by the Colorado 
Insurance Department and its representatives at all 
times and are subject to comprehensive examinations 
periodically. Applicants allege that any substitution of 
an underlying Fund of the Separate Account can only 
take place by a majority vote of those having an interest 
in the Fund and with the prior approval of the 
Commission. Applicants finally state that Capitol Life 
maintains directly and through its parent, Providence 
Capitol, fidelity bonds covering its employees in the 
amount of $2,000,000. 


Applicants contend that the foregoing laws, regulations 
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and arrangements will provide substantial assurance 
that all obligations under the Contracts issued by 
Separate Account will be performed. 


Applicants have consented that the foregoing requested 
exemption may be made subject to the following con- 
ditions: (1) that the charge under the Contracts for 
administrative services shall not exceed such reason- 
able amounts as the Commission shall prescribe, juris- 
diction being reserved for such purpose, and (2) that the 
payment of sums and charges out of the assets of 
Separate Account shall not be deemed to be exempted 
from regulation by the Commission by reason of the 
requested order, provided that Applicants’ consent to 
this condition shall not be determined to be a con- 
cession to the Commission of authority to regulate the 
payment of sums and charges out of such assets, other 
than the charges for administrative services, and Appli- 
cants reserve the right in any proceeding before the 
Commission, or in any suit or action in any court, to 
assert that the Commission has no authority to regulate 
the payment of such other sums and charges. 


Applicants assert that the $10 charge levied upon a 
partial or total surrender of the Contract is a transaction 
charge ¢cesigned to reimburse actual expenses incurred 
upon processing surrender requests but that such 
charge may be deemed to be a redemption fee. 
Accordingly, Applicants request an exemption to the 
extent necessary from Sections 26(a) and 27(c)(2) to 
permit the imposition of this charge. 


Section 6(c) 


Section 6(c) of the Act provides, in part, that the 
Commission may conditionally or unconditionally 
exempt any person, security, or transaction, or any 
class or classes of persons, securities, or transactions 
from any provisions of the Act or of any rule or regula- 
tion under the Act, if and to the extent such exemption is 
necessary or appropriate in the public interest and con- 
sistent with the protection of investors and the pur- 
poses fairly intended by the policy and provisions of the 
Act. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than October 24, 1978, at 5:30 p.m., sub- 
mit to the Commission in writing a request for a hearing 
on the matter accompanied by a statement as to the 
nature of his interest, the reason for such request and 
the issues of fact or law proposed to be controverted, or 
he may request that he be notified if the Commission 
shall order a hearing thereon. Any such communication 
should be addressed: Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of such 
request shall be served personally or by mail upon 
Applicants at the address stated above. Proof of such 
service (by affidavit or, in case of an attorney-at-law, by 





certificate) shall be filed contemporaneously with the 
request. As provided by Rule 0-5 of the Rules and Regu- 
lations promulgated under the Act, an order disposing 
of the application will be issued as of course following 
October 24, 1978, unless the Commission thereafter 
orders a hearing upon request or upon the Commis- 
sion’s own motion. Persons who request a hearing, or 
advice as to whether a hearing is ordered, will receive 
notice of further developments in this matter, including 
the date of the hearing, if ordered, and any postpone- 
ments thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10423/October 2, 1978 


In the Matter of 

INA CAPITAL BOND TRUST 
P.O. Box 7728 

Philadelphia, PA 19101 


(812-4210) 


ORDER PURSUANT TO SECTION 6(c) OF THE ACT 
GRANTING EXEMPTION FROM SECTION 2(a)(19) OF 
THE ACT 


INA Capital Bond Trust (“Applicant”), a trust created 
under the laws of the Commonwealth of Pennsylvania 
and an open-end, diversified investment company 
registered under the Investment Company Act of 1940 
(the “Act”), filed an application and an amendment 
thereto pursuant to Section 6(c) of the Act for an order of 
the Commission declaring that Norman V. Watson, a 
trustee of the Applicant, shall not be deemed an “inter- 
ested person” of the Applicant or INA Capital Manage- 
ment Corporation within the meaning of Section 
2(a)(19) of the Act by reason of his status as an “Affili- 
ated person,” as defined by Section 2(a)(3) of the Act, of 
Del Securities Corporation, a broker-dealer registered 
with the Commission under the Securities Exchange 
Act of 1934. 


On August 31, 1978, the Commission issued a notice of 
filing of said application (Investment Company Act 
Release No. 10386). The notice gave interested persons 
an opportunity to request a hearing and stated that an 


order disposing of the application would be issued as of 
course unless a hearing should be ordered. No such 
request has been filed and the Commission has not 
ordered a hearing. 


The matter having been considered, it is found that the 
granting of the requested exemption is appropriate in 
the public interest and consistent with the protection of 
investors and the purposes fairly intended by the policy 
and provisions of the Act. 


IT IS ORDERED, pursuant to Section 6(c) of the Act, that 
the application for exemption from the provisions of 
Section 2(a)(19) of the Act be, and hereby is, granted, 
effective forthwith. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10424/October 3, 1978 


In the Matter of 


THE CAPITAL FUND OF AMERICA, INC. 
Two Embarcadero Center 

P.O. Box 7650 

San Francisco, CA 94120 


and 


NEW PERSPECTIVE FUND, INC. 
c/o Thomas E. Terry, Esq. 

611 West Sixth Street (32nd Floor) 
Los Angeles, CA 90017 

(812-4355) 


NOTICE OF APPLICATION PURSUANT TO SECTION 
17(b) OF THE ACT FOR AN ORDER EXEMPTING 
PROPOSED TRANSACTION FROM THE PROVISIONS 
OF SECTION 17(a) OF THE ACT. 


NOTICE IS HEREBY GIVEN that Capital Fund of 
America, Inc. (“CAP”) and New Perspective Fund, Inc. 
(“NPF”) (hereinafter collectively referred to as “Appli- 
cants”) have filed an application on August 23, 1978, 
and an amendment thereto on September 28, 1978, pur- 
suant to Section 17(b) of the Investment Company Act 
of 1940 (“Act”) for an order exempting from the pro- 
visions of Section 17(a) of the Act a proposed sale of 
substantially all of CAP’s assets to NPF. All interested 
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persons are rererred to the application on file with the 
Commission for a statement of the representations con- 
tained therein, which are summarized below. 


CAP was incorporated in the state of Delaware on April 
4, 1960, and is registered under the Act as an open-end 
diversified management investment company having, 
as of June 30, 1978, 12,280,236 shares outstanding and 
net assets of $94,355,450. NPF, also a registered open- 
end diversified management investment company, was 
incorporated in the State of Maryland on September 5, 
1972, and as of June 30 , 1978, had net assets of 
$173,281,077 with 9,709,815 shares outstanding. 
Capital Research and Management Company (“CRMC”) 
is the investment adviser for both CAP and NPF. 


The Applicants propose to enter into an Agreement 
Plan of Reorganization (“Agreement”) under which 
NPF will purchase the assets and assume the liabilities 
of CAP. The application states that, before such trans- 
actions become effective, the following contingencies 
must occur: (1) the Agreement must be approved by a 
majority vote of the shareholders of CAP; (2) legal 
counsel to each Applicant must furnish an opinion that 
the transaction will constitute a tax-free reorgani- 
zation; (3) the Order requested herein must be issued; 
and (4) issuance of any other orders of state or federal 
regulatory authorities which may be necessary. The 
Applicants assert that the Agreement contains 
customary warranties and representations by each 
Applicant, the truth and correctness of which are also 
conditions precedent to the consummation of the re- 
organization. The above-mentioned shareholders vote 
is proposed to occur at a special meeting of CAP share- 
holders called for that purpose and which is scheduled 
for October 23, 1978. The proposed effective date of the 
reorganization is November 3, 1978. 


If the Agreement is consummated, the Applicants state 
that the assets and liabilities of CAP will be transferred 
to NPF in exchange for that number of full and/or 
fractional shares of NPF which will have an aggregate 
net asset value equal to the total net asset value of 
CAP. CAP will than distribute to each of its share- 
holders NPF shares the aggregate net asset value of 
which is equal to the net asset value of such share- 
holder’s CAP shares. Net asset value per share is to be 
determined by each Applicant in the manner described 
in their respective prospectuses and will be calculated 
at the close of the New York Stock Exchange on the 
effective day of the reorganization; provided, however, 
that should the Exchange not be open on that date, the 
calculation will be based on the last preceding date on 
which the Exchange was open, but in no event more 
than three days prior to the effective date of the 
reorganization. Following distribution of NPF shares 
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to its shareholders in the manner proposed, CAP 
intends to dissolve pursuant to the Corporation Law of _ 
the State of Delaware. 


The Application states that as of May 31, 1978, CAP 
had a capital loss carry-over of approximately 
$73,200,000, of which $5,800,000, $22,300,000, 
$31,000,000, and $14,100,000 may be used to offset 
capital gains during the years 1979, 1981, 1982, and 
1983, respectively. As of that same date, CAP had net 
realized gains of approximately $2,600,000 and net un- 
realized gains of $10,200,000. The application further 
states that, as of May 31, 1978, NPF had no capital loss 
carry-overs, but that it had net realized gains of 
$5,900,000, which will be distributed prior to the effec- 
tive date of the reorganization, and $37,600,000 of 
unrealized capital gain. According to the application, 
Applicants’ respective Boards of Directors have con- 
cluded that the value of the capital loss carry-overs is 
not readily determinable and would be largely a matter 
of speculation. The Boards have therefore recom- 
mended that no adjustment be made to Applicants’ net 
asset values to reflect any potential income tax effect 
on their shareholders resulting from their respective 
tax positions. 


Prior to the effective date of the reorganization, CAP 
states that it will distribute to its shareholders a divi- 
dend consisting of substantially all its net taxable 
income. 


Applicants believe that the combination of CAP and 
NPF will produce lower proportionate expenses due to 
the economies of scale which may be achieved through 
the spreading, over Applicants’ combined assets, of 
such fixed expenses as: (1) audit, accounting and legal 
fees; (2) qualification of shares in the various juris- 
dictions where shares are sold; (3) preparation and 
printing of stockholder reports, prospectuses and 
proxy materials; and (4) custodian fees and other 
expenses. According to the application, the expense 
ratio of CAP for the fiscal years ending November 30, 
1975, 1976, and 1977 were 0.87%, 0.86%, and 0.94% 
respectively. The expense ratios of NPF for the last 
three fiscal years ending September 30, 1975, 1976, 
and 1977 were 0.99%, 0.95% and 0.99%, respectively. 
It is asserted by the Applicants that, had the Appli- 
cants been combined for the 12 months period ending 
May 31, 1978, the expense ratio would have been 
approximately 0.92%. The exhibits attached to the 
application disclose that the number of shares out- 
standing of CAP has decreased from 24,670,000, at the 
close of the November 30, 1971, year to 14,582,000 for 
the six months ending May 31, 1977. The application 
further states that, in a declining stockmarket 
situation, with the reduced number of CAP shares out- 
standing, the problem of increasing expense ratios 
could become particularly acute. 





It is asserted in the application that the Directors of the 
Applicants considered the timing of the reorganization 
and chose to recommend the period between the close 
of NPF’s fiscal year, (September 30) and the con- 
clusion of CAP’s fiscal year (November 30) as the most 
beneficial time for the reorganization. According to 
Applicants, while CAP’s capital loss carryovers are of 
indeterminate value, they are of potential value. By 
effecting the reorganization during the above period, 
acceleration of the expiration of capital loss carryover 
periods will, according to the application, be 
minimized. After balancing the cost of delaying the 
anticipated savings in operating expenses, the loss of 
a portion of the capital loss carryover, and the probab- 
ility of shareholder approval of the reorganization 
against the expected costs of the special shareholders 
meeting, the Board of Directors of CAP considers it 
desirable and in the best interest of its shareholders to 
effect the reorganization during the above mentioned 
period. 


According to the application, each of the Applicants 
proposes to pay its own expenses incurred in connec- 
tion with the reorganization. Applicants estimate that 
CAP will incur expenses of $40,000, inciuding the cost 
of its special shareholders meeting, and that approxi- 
mately $35,000 of expenses will be incurred and borne 
by NPF. In addition, Applicants estimate that between 
$15,000 and $20,000 of brokerage commissions will be 
generated by reason of the elimination of securities 
presently held by CAP, which are not fully compatible 
with NPF’s objectives. It is proposed that such elimi- 
nation take place following the effective time of the 
reorganization. 


The application describes the primary investment 
objective of both CAP and NPF as long term growth of 
capital. The stated secondary objective of CAP is 
current income, while the secondary objective of NPF 
is the production of future income. CAP invests 
primarily in common stocks of both foreign and 
domestic corporations while NPF invests primarily in 
common stock and securities convertible into common 
stock. NPF is authorized to have up to 40% of its 
investments in foreign securities. 


The application states that both Applicants have the 
same investment adviser, CRMC, which is a subsidiary 
of The Capital Group, Inc. The Investment Advisory and 
Service Agreement between CRMC and NPF provides 
for a fee payable to the adviser of .75 of 1% per year on 
the first $160,000,000 of NPF’s net assets, plus .50 of 
1% of net assets over $160,000,000 but less than 
$600,000,000, and .45 of 1% on net assets in excess of 
$600,000,000. The investment Advisory and Service 
Agreement between CRMC and CAP provides for a fee 
of .50 of 1% per year on the net assets up to 
$150,000,000 and .40 of 1% per year on net assets in 
excess of that amount. The Applicants state that, had 


the reorganization been in effect on May 31, 1978, the 
pro forma fee paid to the investment adviser would 
have been at a rate of .65 of 1% of the combined 
assets. According to the application, at present asset 
levels, the fees payable to CRMC will not be increased 
by reason of the proposed reorganization. 


Section 17(a) of the Act, in pertinent part, provides that 
it shall be unlawful for any affiliated person of a regis- 
tered investment company knowingly to sell or to pur- 
chase from such registered company any security or 
other property. Section 17(b) of the Act provides that 
the Commission, upon application, shall exempt a pro- 
posed transaction from the provisions of Section 17(a) 
if evidence establishes that the terms of the proposed 
transaction, including the consideration to be paid or 
received, are reasonable and fair and do not involve 
overreaching on the part of any person concerned, and 
that the proposed transaction is consistent with the 
policy of each registered investment company involved 
and with the general purposes of the Act. While Appli- 
cants do not concede that they are affiliated persons of 
each other, or that they are affiliated persons of such 
persons, they acknowledge that the view has been 
taken that registered investment companies having a 
common investment adviser are under that adviser’s 
common control and therefore are affiliated persons of 
each other. Applicants have, therefore, filed this appli- 
cation to avoid any question being raised under 
Section 17(a) of the Act with respect to the proposed 
transaction. 


The Applicants assert that the terms of the proposed 
transaction are fair and reasonable and do not involve 
overreaching on the part of any person. 


Applicants further assert that the transaction is 
consistent with the policies of each of them and is 
consistent with the general purposes of the Act. The 
Applicants assert that the shareholders of both will 
benefit from the spreading of relatively fixed costs over 
the combined assets of the Applicants. Applicants 
concede that the shareholders of CAP are not expected 
to see an immediate substantial reduction in the 
expense ratio; however, Applicants assert that, in the 
future, the combined fund should experience certain 
economies of scale since there would be a larger asset 
base to absorb fixed costs. 


NOTICE IS FURTHER GIVEN that any interested per- 
son may, not later than October 27, 1978, at 5:30 p.m., 
submit to the Commission in writing a request for a 
hearing on the matter accompanied by a statement as 
to the nature of his interest, the reason for such 
request, and the issues, if any, of fact or law proposed 
to be controverted, or he may request that he be noti- 
fied if the Commission shall order a hearing thereon. 
Any such communication should be addressed: 
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Secretary, Securities and Exchange Commission, 
Washington, D.C. 20549. A copy of such request shall 
be served personally or by mail upon Applicants at the 
addresses stated above. Proof of such service (by affi- 
davit or, in the case of an attorney-at-law, by certifi- 
cate) shall be filed contemporaneously with the 
request. As provided by Rule 0-5 of the Rules and 
Regulations promulgated under the Act, an order dis- 
posing of the application will be issued as of course 
following said date unless the Commission thereafter 
orders a hearing upon request or upon the 
Commission’s own motion. Persons who request a 
hearing, or advice as to whether a hearing is ordered, 
will receive any notices and orders issued in this 
matter, including the date of the hearing (if ordered) 
and any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10425/October 5, 1978 


in the Matter of 


SHEPMYERS INVESTMENT COMPANY 
126 Carlisle Street 
Hanover, Pennsylvania 17331 


and 


DREXEL BURNHAM LAMBERT INCORPORATED 
1500 Walnut Street 
Philadelphia, Pennsylvania 19102 


(812-4318) 


ORDER PURSUANT TO SECTION 10(f) OF THE ACT 
EXEMPTING CERTAIN TRANSACTIONS FROM THE 
PROVISIONS OF SECTION 10(f). 


Shepmyers Investment Company (the “Fund”), a 
Pennsylvania corporation registered as a diversified, 
closed-end, management investment company under 
the Investment Company Act of 1940 (“Act”), and 
Drexel Burnham Lambert Incorporated (the “Adviser’”) 
(hereinafter collectively referred to as the “Appli- 
cants”), filed an application on May 26, 1978, and an 
amendment thereto on August 30, 1978, pursuant to 
Section 10(f) of the Act, for an order of the 
Commission exempting certain transactions of the 
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Fund from the provisions of Section 10(f) of the Act so 
as to permit the Fund to purchase Municipal Bonds (as 
hereinafter defined) in public offerings in which the 
Adviser participates as a principal underwriter, subject 
to certain conditions specified in the application. 


On September 7, 1978, a notice was issued (Investment 
Company Act Release No. 10391) of the filing of the 
application. The notice gave interested persons an 
opportunity to request a hearing, and stated that an 
order disposing of the application would be issued as 
of course unless a hearing should be ordered. No 
request for a hearing has been filed and the 
Commission has not ordered a hearing. 


The matter has been considered, and it is found that 
the granting of the requested exemption is consistent 
with the protection of investors. Accordingly, 


IT IS ORDERED, pursuant to Section 10(f) of the Act, 
that the application for exemption from Section 10(f) of 
the Act, to the extent requested, be, and hereby is, 
granted, effective forthwith, subject to the following 
conditions: 


(a) The securities to be purchased shall be: 


(1) Part of an issue of Municipal Bonds, 
the interest on which is exempt from federal 
income tax, which is being offered to the 
public; 


(2) Purchased at not more than the public 
offering price prior to the end of the first full 
business day after the first date on which 
the issue is offered to the public; 


(3) Offered pursuant to an underwriting 
agreement under which the underwriters are 
committed to purchase all of the Municipal 
Bonds being offered, if the underwriters 
purchase any thereof; 


(4) Acquired pursuant to an order (which 
may be conditional) placed by or for the 
account of the Fund with an underwriter not 
earlier than two days after the first public 
announcement of the offering and prior to 
the first date on which the issue is offered 
to the public; 


(5) Purchased in an unsolicited trans- 
action originating with the Fund or its 
investment adviser; and 


(6) Purchased in transactions for which 
records are maintained setting forth the 
reasons for the purchase and for the sale, if 
any, of any portfolio securities related to the 





transaction, which records shall be 
available for inspection by the Commission. 


(b) The gross commission, spread or profit to the 
principal underwriters shall not exceed 2.5 percent of 
the principal amount of the issue. 


(c) On the date of purchase the issue shall have 
received an investment grade rating, including con- 
ditional or provisional ratings, from Standard & Poor’s 
Corporation or Moody’s !nvestors Service, Inc.; pro- 
vided, however, if the issuer of the securities to be pur- 
chased, or the entity supplying the revenues from 
which the issue is to be paid, shall have been in con- 
tinuous operation for less than three years, including 
the operations of any predecessor, then on the date of 
purchase the issue shall have received a rating of “A” 
or better from Standard & Poor’s Corporation or 
Moody’s Investors Service, Inc. 


(d) The principal amount of Municipal Bonds to be 
purchased by the Fund or by the Fund and any other 
investment companies having the same investment 
adviser; shall not exceed 3 percent of the principal 
amount of the issue being underwritten or $500,000 in 
principal amount, whichever is greater, but in no event 
greater than 10% of the principal amount of the issue. 


(e) The consideration to be paid by the Fund in 
purchasing the Municipal Bonds being offered shall 
not exceed 3 percent of the total assets of the Fund; 
provided, that if such consideration shall exceed 
$1,000,000, it shall not exceed 1 percent of the Fund’s 
total assets. 


(f) The exemptive order shall not be construed to per- 
mit transactions which would otherwise be prohibited 
by Section 17 of the Act, and the Fund agrees that the 
exemptive order will not be applicable to a transaction 
otherwise prohibited by Section 10(f) of the Act unless 
the Fund does not purchase Municipal Bonds being 
offered directly or indirectly by the Adviser (including 
purchases from syndicate managers designated as 
group sales or otherwise allocated to the account of 
any person designated in clause (i), (ii) or (iii)), from (i) 
the Adviser or any affiliated person thereof; (ii) an 
officer, director, member of an advisory board, 
investment adviser or employee of the Fund; or (iii) a 
person of which any such officer, director, member of 
an advisory board, investment adviser or employee is 
an affiliated person; the Fund having represented that 
it will keep its non-interested directors completely 
informed, and fully aware, of the available alternatives 
with respect to recapture of the costs of portfolio 
transactions and having undertaken to take such steps 
as may be necessary to seek to implement any such 
recapture, including the filing of applications for 
exemptions under the Act, if the non-interested 
directors should determine that recapture is in the best 


interests of the Fund or if otherwise required by 
developments in the law. 


(g) The purchase of the securities being offered shall 
have been authorized or approved by a resolution of the 
board of directors of the Fund, or of a committee 
composed of at least three members of such board (at 
least a majority of which must be non-interested 
persons of the Fund), which resolution shall state that 
in the judgment of the board or committee, the 
purchase of securities proposed will meet all the 
requirements of paragraphs (a) through (f) above and 
which authorization or approval shall have been 
supported by the vote (at a meeting or by written con- 
sent given without a meeting) of not less than a 
majority (consisting of at least three persons) of the 
members of the board of directors or of the committee 
who were not interested persons of the Fund. 


(h) The Fund set forth all transactions conducted pur- 
suant to the exemptive order in its quarterly reports 
filed with the Commission on Form N-1Q. In addition, 
information as to such transactions shall be contained 
in the notes to the Fund’s published financial state- 
ments. 


(i) The officers and directors of the Fund and the 
Adviser assume the burden of establishing that each 
transaction made pursuant to this exemptive order is 
consistent with the purpose of such order which is to 
assure that the selection of the Fund’s portfolio 
securities is in the interest of the Fund’s security 
holders rather than in the interest of its affiliated 
persons or in the interest of underwriters, brokers or 
dealers. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10426/October 5, 1978 


In the Matter of 


VANCE, SANDERS INVESTORS FUND, INC. 
and 


ERIC PIERCE 
One Beacon Street 
Boston, Massachusetts 12109 


(812-4371) 
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NOTICE OF FILING OF APPLICATION FOR ORDER (1) 
PURSUANT TO SECTION 17(b) OF THE ACT 
EXEMPTING PROPOSED TRANSACTION FROM THE 
PROVISIONS OF SECTION 17(a) OF THE ACT, (2) 
PURSUANT TO SECTION 17(d) OF THE ACT AND 
RULE 17d-1 THEREUNDER PERMITTING PARTICI- 
PATION IN SUCH TRANSACTION, AND (3) 
PURSUANT TO SECTION 6(c) OF THE ACT GRANTING 
EXEMPTION FROM THE PROVISIONS OF SECTION 
22(d) OF THE ACT AND RULE 22c-1 THEREUNDER. 


NOTICE IS HEREBY GIVEN that Vance, Sanders 
Investors Fund, Inc. (the “Fund”), an open-end, 
diversified, management investment company regis- 
tered under the Investment Company Act of 1940 (the 
“Act”), and Mr. Eric Pierce, a director of the Pierce 
Company, Inc. (“PCI”) (hereinafter the Fund and Mr. 
Eric Pierce are collectively referred to as “Applicants”), 
filed an application on September 29, 1978, pursuant to 
Sections 6(c), 17(b) and 17(d) of the Act and Rule 17d-1 
thereunder, for an order of the Commission (1) 
exempting from the provisions of Section 22(d) of the 
Act the Fund’s issuance of snares, at net asset value, 
in connection with a reorganization of the Fund with 
PCI, and exempting from the provisions of Rule 22c-1 
under the Act the issuance of shares at a price based 
upon the net asset value per share determined on the 
business day immediately preceeding the closing date 
of such reorganization, (2) exempting the proposed 
transaction from the provisions of Section 17(a) of the 
Act, and (3) permitting the participation in such 
reorganization, of Mr. Pierce. All interested persons 
are referred to the application on file with the 
Commission for a statement of the representations 
contained therein, which are summarized below. 


Applicants state that PCI is a corporation organized 
and existing under the laws of Massachusetts, which 
files its tax returns as a personal holding company, and 
that PClI’s only class of securities outstanding is 
common stock, which is held of record and beneficially 
by fewer than one hundred persons. Applicants assert 
that PCI is not making and does not propose to make a 
public offering of its securities, and assert that PCI is 
not, accordingly, an investment company as defined in 
the Act. Mr. Eric Pierce is a director and shareholder of 
PCI, and participated in PCl’s determination to 
reorganize with the Fund to the extent described 
below. Mr. Pierce owns less than 5% of PCl’s out- 
standing shares. 


According to tie application, the Fund and PCI have 
entered into an agreement and plan of reorganization 
(the “Pian”) which provides for the transfer of substan- 
tially all of the assets of PCI to the Fund in exchange 
for shares of common stock of the Fund. To preclude 
variations in valuation procedures, the Plan provides 
that the assets of PCI will be valued in accordance with 
the valuation procedures followed by the Fund. Thus, 
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Applicants assert that the value of assets transferred to 
the Fund will substantially equal the net asset value of 
shares of the Fund received by PCI in such transfer. 
The valuation of PCI’s assets and determination of the 
Fund’s net asset value per share is proposed to be 
made as of the close of business on the New York 
Stock Exchange on the business day next preceding 
the closing date, which will be within twenty-four 
hours of such valuation. The Plan provides that PCI will 
retain cash in an amount estimated by PCI to be 
sufficient to pay its debts, obligations and liabilities. 
On a date subsequent to the closing date any such 
cash so retained and not expended for such purposes 
shall be transferred to the Fund in exchange for 
additional Fund shares. Applicants state that this 
transfer will be based upon the net asset value per 
share of the Fund next computed after receipt of such 
cash. 


Applicants represent that the securities of PCI are suit- 
able for the Fund and consistent with its investment 
objective and policies as set forth in its current regis- 
tration statement. 


Applicants state that, as of June 30, 1978, the net 
assets of PCI were $7,474,587 and that such assets had 
a book cost, for federal income tax purposes, of 
$8,285,865. At the same date, the Fund had net assets 
of $133,746,643 and a cost for federal income tax pur- 
poses of $122,296,756. 


Applicants state that PCI will bear its costs incurred in 
connection with the reorganization, and the Fund will 
bear its costs, including costs of filing a registration 
statement with respect to the Fund shares to be 
transferred in the reorganization and costs of seeking 
Commission exemptive orders, which expenses are not 
expected by Applicants to exceed $7,000. 


Applicants state that the average commission paid by 
the Fund in purchasing preferred and common stocks 
is approximately eight cents per share, making a net 
savings of brokerage commissions on the acquisition 
of the common and preferred shares held by PCI of 
approximately $9,300. Applicants further assert that 
the imputed commission on bonds and U.S. Govern- 
ment obligations is approximately $2,500, for a total 
net brokerage saving by the Fund of approximately 
$11,800. 


Applicants represent that there is no connection 
between the Fund and PCI, other than as described 
below, and that no officer, director, or shareholder of 
PCI is an affiliated person of the Fund. 


Vance, Sanders & Company, Inc. (“Vance, Sanders”) is 
the investment adviser and principal underwriter of the 
Fund. Mr. Eric Pierce, a shareholder and director of 
PCI, is an officer, director, and shareholder of Vance, ~ 





Sanders. Section 2(a)(3) of the Act includes, within the 
definition of the term “affiliated person” of another 
person, an officer or director of such other person. 
Therefore, as an officer and director of Vance, Sanders, 
Mr. Pierce is an affiliated person of Vance, Sanders. 


Section 2(a)(3) of the Act also includes, within the defi- 
nition of “affiliated person” of an investment company, 
the investment adviser of the investment company. 
Therefore, as the investment adviser to the Fund, 
Vance, Sanders is an affiliated person of the Fund, and 
Mr. Pierce is an affiliated person of an affiliated person 
of the Fund. 


Section 17(a) of the Act provides, in part, that it is 
unlawful for any affiliated person of a registered invest- 
ment company, or any affiliated person of such person, 
knowingly to sell to such registered investment 
company any security or other property. Pursuant to 
Section 17(b) of the Act, the Commission, upon appli- 
cation, shall grant an exemption from such prohibition 
if evidence establishes that the terms of the proposed 
transaction are fair and reasonable and do not involve 
overreaching on the part of any person concerned, and 
that the proposed transaction is consistent with the 
policy of each registered investment company con- 
cerned and with the general purposes of the Act. 


Section 17(d) of the Act, and Rule 17d-1 thereunder, 
taken together, provide, in part, that it is unlawful for 
an affiliated person of a registered investment 
company, or an affiliated person of such a person, 
acting as principal, to effect any transaction in which 
such investment company is a joint participant, with- 
out the permission of the Commission. Rule 17d-1 pro- 
vides, in part, that in passing upon applications for 
orders granting such permission, the Commission will 
consider (1) whether the participation of the invest- 
ment company in such transaction on the basis pro- 
posed is consistent with the provisions, policies, and 
purposes of the Act, and (2) the extent to which such 
participation is on a basis different from or less 
advantageous than that of other participants. 


Applicants state that Mr. Pierce participated in the PCI 
Board of Directors’ determination to seek to merge with 
a registered investment company, and in the Board’s 
establishment of certain criteria that such investment 
company must meet. Applicants state that Mr. Pierce 
participated in the discussions leading up to the 
selection of the Fund, but did not participate in the 
actual decision of the Board to enter into the Plan. 
Applicants assert that Mr. Pierce did not, in any 
manner, participate in the decision of the Fund’s Board 
of Directors to enter into the Plan. 


Applicants submit that if the Fund were acquiring the 
assets of PCi under a statutory merger whereby the 
Fund acquired outstanding shares of PCI in exchange 


for Fund shares, an order would have to be granted 
pursuant to Sections 17(b) and 17(d) of the Act and 
Rule 17d-1 thereunder because of Mr. Pierce’s affili- 
ation with Vance, Sanders and his role in the negoti- 
ations. Applicants state that since the Plan provides 
for the sale of PCl’s assets to the Fund in exchange for 
Fund shares which then are to be distributed to the 
shareholders of PCI, the transaction may similarly be 
deemed to be subject to the provisions of Sections 
17(a) and 17(d) of the Act. Applicants request an order 
of the Commission pursuant to Section 17(b) of the Act 
exempting the proposed transaction from the pro- 
visions of Section 17(a) of the Act, and pursuant to 
Section 17(d) of the Act and Rule 17d-1 thereunder per- 
mitting the participation of Mr. Pierce in the trans- 
action. 


Section 22(d) of the Act provides, in pertinent part, that 
no registered investment company shall sell any 
redeemable security issued by it except to or through a 
principal underwriter for distribution or at a current 
public offering price described in the prospectus, and, 
if such class of security is being currently offered to 
the public by or through an underwriter, no principal 
underwriter of such security and no dealer shall sell 
any such security to any person, except a dealer, a 
principal underwriter, or the issuer, except at a current 
public offering price described in the prospectus. 


Applicants state that the Fund’s current prospectus 
states that the Fund may issue shares at net asset 
value in connection with the acquisition of the assets 
of an investment company. Applicants submit, not- 
withstanding this fact, that it may be that the basis 
upon which the Fund will issue its shares in exchange 
for assets of the company and the transfer of any 
retained cash for shares of the Fund at net asset value 
on a date subsequent to the original closing date will 
be different from the public offering price described in 
the Fund’s current prospectus. Therefore, Applicants 
request an order of exemption pursuant to Section 6(c) 
of the Act from the provisions of Section 22(d) of the 
Act to permit the exchange of assets of PCI at the 
closing of the proposed transaction (and to permit the 
proposed later cash transfer) to be effected at net asset 
value. 


Rule 22c-1 promulgated under the Act provides, in 
pertinent part, that no registered investment company 
issuing any redeemable security shall sell any such 
security except at a price based on the current net 
asset value of such security which is next computed 
after receipt of an order to purchase such security. 
Applicants submit that, since the shares to be issued 
on the closing date will be issued at a price based upon 
the net asset value per share determined as of the close 
of business of The New York Stock Exchange on the 
business day immediately preceding the closing date, 
an exemption from the provisions of Rule 22c-1 under 
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the Act is necessary in order that the exchange may be 
consummated. Applicants seek such an exemption 
pursuant to Section 6(c) of the Act. 


Applicants state that the management of the Fund 
believes (1) that the proposed acquisition by the Fund 
of substantially all of the assets of PCI in exchange 
solely for shares of the Fund at net asset value is at a 
reasonable and fair price, arrived at by arms-length 
bargaining; does not involve overreaching on the part 
of any person concerned; does not involve the partici- 
pation of the Fund on any basis different from or less 
advantageous than any other person; and is consistent 
with the policy of the Fund as recited in its registration 
statement; and (2) that the granting of the proposed 
exemptions in connection with the transaction is 
appropriate in the public interest and consistent with 
the protection of investors and purposes fairly 
intended by the policy and provisions of the Act. Appli- 
cants state that the management of the Fund further 
believes that the proposed transaction will be 
beneficial to the shareholders of the Fund because (1) 
the transfer of securities will cause the Fund less 
expense than the purchase of securities of the same 
issuers in the open market because there will be no 
brokers’ commissions, (2) those expenses of the Fund 
which do not rise proportionately with an increase in 
portfolio size will be spread over a larger number of 
shares and therefore will be a smaller amount per share 
to the benefit of existing shareholders, and (3) the 
Fund will acquire additional securities for its existing 
portfolio without affecting the market in such 
securities. 


Section 6(c) of the Act provides, in pertinent part, that 
the Commission may, upon application, conditionally 
or unconditionally exempt any person, security, or 
transaction, or any class or classes of persons, 
securities or transactions, from any provision of the 
Act or of any rule or regulation under the Act, if and to 
the extent that such exemption is necessary or 
appropriate in the public interest and consistent with 
the protection of investors and the purposes fairly 
intended by the policy and provisions of the Act. 


NOTICE IS FURTHER GIVEN that any interested per- 
son may, not later than October 30, 1978, at 5:30 p.m., 
submit to the Commission in writing a request for a 
hearing on the matter accompanied by a statement as 
to the nature of his interest, the reason for such 
request, and the issues, if any, of fact or law proposed 
to be controverted, or he may request that he be noti- 
fied if the Commission shall order a hearing thereon. 
Any such communication should be addressed: 
Secretary, Securities and Exchange Commission, 
Washington, D.C. 20549. A copy of such request shall 
be served personally or by mail upon Applicants at the 
address stated above. Proof of such service (by affi- 
davit or, in the case of an attorney-at-law, by certifi- 
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cate) shall be filed contemporaneously with the 


request. As provided by Rule 0-5 of the Rules and _. 


Regulations promulgated under the Act, an order dis- 


posing of the application will be issued as of course ae 


following said date unless the Commission thereafter 
orders a hearing upon request or upon the 
Commission’s own motion. Persons who request a 
hearing, or advice as to whether a hearing is ordered, 
will receive any notices and orders issued in this 
matter, including the date of the hearing (if ordered) 
and any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10427/October 5, 1978 


In the Matter of 


MASSACHUSETTS MUTUAL LIFE INSURANCE 
COMPANY 


and 


MASSMUTUAL CORPORATE INVESTORS, INC. 
1295 State Street 
Springfield, Massachusetts 01111 


(812-4361) 


NOTICE OF FILING OF APPLICATION FOR ORDER 
PURSUANT TO SECTION 17(d) OF THE ACT AND 
RULE 17d-1 THEREUNDER. 


NOTICE IS HEREBY GIVEN that Massachusetts Life 
Insurance Company (“Insurance Company”), a mutual 
life insurance company organized under the laws of the 
Commonwealth of Massachusetts, and MassMutual 
Corporate Investors, Inc. (“Fund”), a non-diversified, 
closed-end, managment investment company regis- 
tered under the Investment Company Act of 1940 
(“Act”) (hereinafter collectively referred to as “Appli- 
cants”), filed an application on August 31, 1978, pur- 
suant to Section 17(d) of the Act and Rule 17d-1 there- 
under, for an order of the Commission permitting the 
Insurance Company to purchase at direct placement a 
12-year mortgage loan in the amount of $1,400,000 at 9 
%% interest (the “Mortgage Loan”) of Aberdeen Manu- 
facturing Corporation (“Aberdeen”) secured by a first 
mortgage on real property. All interested persons are 
referred to the application on file with the Commission _ 





for a statement of the representations contained there- 
in, which are summarized below. 


The application states that pursuant to an order of the 
Commission issued on August 19, 1971 (Investment 
Company Act Release No. 6690, referred to herein as 
the “Order”), the Insurance Company, which acts as 
investment adviser to the Fund, is permitted to invest 
concurrently for its general account in each issue of 
securities purchased by the Fund at direct placement, 
and to exercise warrants, conversion privileges and 
other rights at the same time as the Fund. Among the 
conditions of the Order are that neither the Insurance 
Company nor the Fund, unless otherwise permitted by 
order of the Commission, may acquire any further 
interest in the issuer or in any affiliated person of the 
issuer or in securities issued by such issuer or affili- 
ated person, other than interests in all respects 
identical. 


The application states that the Insurance Company has 
been offered for purchase, at direct placement, the 
Mortgage Loan of Aberdeen, secured by a first mort- 
gage on real property in Kaufman, Texas, and that the 
Insurance Company will be the sole purchaser of the 
Mortgage Loan if it secures the order requested by the 
application. The Insurance Company states that 
Aberdeen intends to apply the proceeds from the sale 
of the Mortgage Loan to provide long-term financing 
for a 156,250 square foot light manufacturing and ware- 
house building located in Kaufman, Texas, on an 
irregular site of approximately 14.2 acres. The 
application states that the land and the improvements 
subject to the proposed first mortgage lien have been 
valued by the Insurance Company at $1,870,000. 


The application states that the Insurance Company 
holds $1,454,500 in principal amount of Aberdeen 7 
5/8% Senior Notes due 1989; $390,000 in principal 
amount of Aberdeen 5 7/8% Convertible Subordinated 
Debentures due 1988; and $6,000,000 in principal 
amount of Aberdeen 912% Senior Notes due 1992 
(collectively referred to as the “Insurance Company- 
Held Aberdeen Securities”). The Insurance Company 
and the Fund each hold the following Aberdeen 
Securities: (1) $902,500 in principal amount of 
Aberdeen 9% Senior Notes due 1989, and (2) $500,000 
in principal amount of Aberdeen 74%% Convertible 
Senior Notes due 1989 (collectively referred to as the 
“Jointly-Held Aberdeen Securities”). The application 
further states that the 714% Convertible Senior Notes 
are convertible into shares of common stock of 
Aberdeen presently at $9.26 per share, and that the 
AMEX-Composite closing price for a share of Aberdeen 
common stock was $9.125 as of August 25, 1978. 
Applicants state that neither the Insurance Company 
nor any affiliated person nor the Fund or any affiliated 
person of the Fund own any securities of Aberdeen 
other than those described above. 


Applicants submit that, unless the relief they seek is 
granted, the aforementioned condition of the Order, 
which was issued pursuant to Section 17(d) of the Act 
and Rule 17d-1 thereunder, would preclude the 


Insurance Company from acquiring the Mortgage Loan. 


Section 17(d) of the Act and Rule 17d-1 thereunder, 
taken together, provide, in part, that it is unlawful for 
an affiliated person of a registered investment 
company, acting as principal, to effect any transaction 
in which such investment company is a joint partici- 
pant, without the permission of the Commission. Rule 
17d-1 provides, in part, that in passing upon appli- 
cations for orders granting such permission, the 
Commission will consider (1) whether the participation 
of the investment company in such transaction on the 
basis proposed is consistent with the provisions, 
policies, and purposes of the Act, and (2) the extent to 
which such participation is on a basis different from or 
less advantageous than that of other participants. 


Applicants submit that the investment opportunity 
presented to the Insurance Company by the Mortgage 
Loan is not less advantageous to the Fund than to the 
Insurance Company and is consistent with the pro- 
visions, policies and purposes of the Act. The Fund’s 
investment policy specifies that the principal invest- 
ments of the Fund will be long-term obligations and, 
occasionally, preferred stocks, purchased directly from 
the issuers, if such obligations or preferred stocks 
have equity features such as accompanying shares of 
common stock or rights to acquire, or to convert such 
obligations or preferred stocks into, such shares. 
Applicants assert that the Mortgage Loan does not 
have any accompanying equity features and, therefore, 
would not be an investment permitted by the invest- 
ment policies of the Fund. Applicants further assert 
that the Fund is not designed as a vehicle for mortgage 
investment. 


Applicants state that at the time of the purchase of the 
Jointly-Held Aberdeen Securities in 1973, and the pur- 
chase by the Insurance Company of the Aberdeen 
912% Senior Notes in 1977, the Insurance Company 
did not contemplate any investment in the Mortgage 
Loan, nor were the purchases of the Insurance 
Company-Held Aberdeen Securities or the Jointly-Held 
Aberdeen Securities tied to or induced by any dis- 
cussions with respect to the purchase and sale of the 
Mortgage Loan or any similar securities. Applicants 
further state that there is no connection between the 
purchasers of the Insurance Company-Held Securities 
or the Jointly-Held Aberdeen Securities and the pro- 
posed issuance and sale of the Mortgage Loan to the 
Insurance Company other than the fact that the 
Insurance Company continued a relationship with 
Aberdeen at the time of the acquisitions of the 
Insurance Company-Held Aberdeen Securities and the 
Jointly-Held Aberdeen Securities. 
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The application states that in the judgment of the 
Insurance Company, the Mortgage Loan would be an 
attractive investment for the Insurance Company. 
Applicants state that the purpose of the application is 
to avoid disadvantage to the Insurance Company, 
which they assert will occur if the Insurance Company 
is not permitted to invest in the Mortgage Loan. 


NOTICE IS FURTHER GIVEN that any interested per- 
son may, not later than October 30, 1978, at 5:30 p.m., 
submit to the Commission in writing a request for a 
hearing on the matter accompanied by a statement as 
to the nature of his interest, the reason for such 
request, and the issues, if any, of fact or law proposed 
to be controverted, or he may request that he be 
notified if the Commission shall order a hearing 
thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of such 
request shall be served personally or by mail upon 
Applicant(s) at the address(es) stated above. Proof of 
such service (by affidavit, or in case of an attorney-at- 
law, by certificate) shall be filed contemporaneously 
with the request. As provided by Rule 0-5 of the Rules 
and Regulations promulgated under the Act, an order 
disposing of the application will be issued as of course 
following said date unless the Commission thereafter 
orders a hearing upon request or upon the 
Commission’s own motion. Persons who request a 
hearing, or advice as to whether a hearing is ordered, 
will receive any notices and orders issued in this 
matter, including the date of the hearing (if ordered) 
and any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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Litigation Release No. 8555/October 2, 1978 


SEC v. HOFMANN, KAVANAUGH SECURITIES COR- 
PORATION, ET AL., Civil Action No. 77-3680-HP 
(United States District Court for the Central District of 
California) 


Gerald E. Boltz, Regional Administrator of the Los 
Angeles Regional Office of the Securities and 
Exchange Commission, announced that on August 10, 
1978, the Honorable Harry Pregerson, United States 
District Judge, issued a Final Judgment of Permanent 
Injunction as to Defendants Hofmann, Kavanaugh 
Securities Corporation and Kurt von Hofmann.. The 
Judgment enjoins the defendants from violating the 
net capital provisions of the federal securities laws. 


The Complaint, which was filed on September 30, 
1977, alleges that Hofmann, Kavanaugh Securities 
Corporation and Kurt von Hofmann violated the net 
capital provisions and dissipated the funds of 
Hofmann, Kavanaugh Securities Corporation. See Liti- 
gation Release No. 8208, November 29, 1977. 
Hofmann, Kavanaugh Securities Corporation and Kurt 
von Hofmann consented to the entry of the injunction 
without admitting or denying the allegations of the 
Commission’s complaint. 





Litigation Release No. 8556/October 2, 1978 


SEC v. FIRST PITTSBURGH SECURITIES CORPORA- 
TION, ET AL. C.A. No. 77-102 (W.D. Pa. 1978) 


Paul F. Leonard, Administrator of the Washington 
Regional Office, announced that on September 20, 
1978, following trial on the merits, the Honorable 
Maurice B. Cohill, Jr., of the United States District 
Court for the Western District of Pennsylvania, entered 
a Final Judgment of Permanent Injunction against First 
Pittsburgh Securities Corporation (“FPSC”), Salvatore 
F. Geswaldo, Carl B. Benson and Bernard H. Golling 
(all of Pittsburgh, Pennsylvania) and Donald R. Kohl 
(of Monroeville, Pennsylvania), permanently enjoining 
them from further violations of the registration and 
antifraud provisions of the federal securities laws as to 
saving certificates and promissory notes of Fidelity 
Loan and Investment Corporation (FLIC debt 
securities), limited partnership interests in the 
Meadowlands Inn Limited Partnership (MILP interests’ 
(except as to Benson), and any other securities; ar 





against FPSC, permanently enjoining it from further 
violations of the broker-dealer books and record- 
keeping provisions of the federal securities laws as to 
LIC debt securities, MILP interests, and any other 
securities. The Judgment was based on findings by the 
Court that the Defendants fraudulently sold in excess 
of $1.7 million worth of unregistered, nonexempt 
securities issued by GEBCO Investment Corporation 
and its subsidiaries (the former parent and sister 
corporations of FPSC) to in excess of 150 public 
investors. The Court found that FLIC debt securities 
and MILP interests were offered and sold to FPSC 
customers through FPSC’s office facilities by its 
licensed securities salesmen, consisting of Geswaldo 
(president, a licensed principal and a shareholder of 
FPSC) and Benson, Golling and Kohl (former 
registered representatives and shareholders of FPSC). 
The Court found that these securities were offered and 
sold pursuant to materially false and misleading state- 
ments and omissions to state material facts regarding 
the common ownership and control of GEBCO and 
FPSC, the identity of the management of GEBCO and 
FPSC, the financial conditions of GEBCO and its sub- 
sidiaries, risk factors associated with investments in 
FLIC debt securities and MILP interests, the nature of 
GEBCO’s and FLIC’s assets, the nature of FLIC’s 
business, and the nature of the individual Defendants’ 
compensation for their offer and sale of FLIC debt 
securities. The Court found that, among other things, 
the Defendants failed to disclose that as early as June 
1975 and after that time, GEBCO and its subsidiaries 
were insolvent and in imminent danger of financial 
collapse, that this collapse could be and was only 
averted until February 1977 through further sales of 
FLIC debt securities, that the individual Defendants’ 
compensation for the offer and sale of FLIC debt 
securities was to be a pro rata distribution of GEBCO 
stock as per funds raised through the sale of FLIC debt 
securities, that proceeds from the sale of FLIC debt 
securities could be and were used to pay interest and 
redemptions on previously issued FLIC debt securities, 
that FLIC’s assets consisted almost entirely of 
unsecured, undocumented interest free loans receiv- 
able from related companies and individuals, and that 
FLIC had no income producing activity. The Court also 
found that FPSC, a licensed broker-dealer, failed to 
make, keep and preserve its books and records, so as 
to fail to reflect properly its transactions in FLIC debt 
securities and MILP interests. The Court concluded 
that there was a reasonable likelihood of future 
violations of the registration, antifraud, and broker- 
dealer books and recordkeeping provisions of the 
federal securities laws by the respective Defendants, 
and that the public interest and the protection of 
investors required the imposition of permanent 
injunctive relief. 


or further information, see Litigation Release Nos. 
777, 7826, 7881 and 7899, and Securities Exchange 


Act of 1934 Release Nos. 14740 and 14968. 





Litigation Release No. 8557/October 3, 1978 


SEC v. INTERNATIONAL POSTAL SYSTEMS, INC., ET 
AL WC 78-14S (N.D. MISS.) 


Michael J. Stewart, Administrator of the Fort Worth 
Regional Office of the Securities and Exchange 
Commission, today announced that on September 6, 
1978, Federal District Judge Orma R. Smith, Corinth, 
Mississippi, signed an Order of Permanent Injunction 
with respect to Thomas Franklin Tennison, Springfield, 
Missouri. 


Tennison consented to the Order of Permanent 
Injunction without admitting or denying the allegations 
of the Commission’s complaint, which was filed on 
February 16, 1978. The complaint alleged that 
Tennison and others violated the registration and anti- 
fraud provisions of the federal securities laws in 
connection with the sale of common stock of Inter- 
national Postal Systems, Inc., Tupelo, Mississippi. 


For further information see Litigation Release Nos. 
8305, 8373 and 8531. 





Litigation Release No. 8558/October 3, 1978 


S.E.C. v. JOHN A. McGUIRE, ET AL. (U.S.D.C., 
S.D.N.Y.( 78 Civil 3169 (Brieant, J.) 


William D. Moran, Regional Administrator of the New 
York Regional Office of the Securities and Exchange 
Commission, announced that on September 12, 1978, 
Final Judgments of Permanent Injunction by Consent 
were entered in the action SEC v. John A. McGuire, et 
al., in the United States District Court for the Southern 
District of New York against John A. McGuire (“J. 
McGuire”), individually and doing business as Webb 
Oil Co. (“Webb”), Webb, and Norris R. McGuire a/k/a 
Norris R. King (“N. McGuire”). The defendants con- 
sented, without admitting or denying the allegations in 
the Complaint, to an injunction prohibiting violations, 
or aiding and abetting violations of the registration and 
anti-fraud provisions of the federal securities laws. On 
July 21, 1978, another defendant in the action, Gonave 
Development Corporation (““Gonave”’), consented 
without admitting or denying the allegations of the 
Complaint, to a Permanent Injunction, prohibiting vio- 
lations or aiding and abetting violations of the 
registration provisions of the securities laws. 
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The Commission’s Complaint had alleged that from 
1976 to the present the defendants had offered and 
sold to at least 250 investors unregistered interests in 
oil and gas leases and rights with a total investment of 
in excess of $2,000,000 in violation of Sections 5(a) and 
5(c) of the Securities Act of 1933 (“Securities Act”). 
The Complaint also alleged violations of Section 17(a) 
of the Securities Act, Section 10(b) of the Securities 
Exchange Act of 1934 (“Exchange Act”), and Rule 
10b-5 thereunder in that the distribution of the 
unregistered oil rights and interests was effected by 
means of a fraudulent course of business and 
materially misleading statements and omissions to 
state material facts made by J. McGuire, individually 
and doing business as Webb, Webb, and N. McGuire. 
The misleading statements and omissions concerned, 
among other things, the profitability, risk, guaranteed 
return, tax consequences and use of proceeds of 
investments in such interests and the background of 
the promoters and sellers of the interest. 


In addition to injunctive relief Gonave also consented 
to ancillary relief including: 


(1) an agreement to submit an accounting 
of all proceeds received from the sale of 
fractional undivided oil interests to 
investors; 


(2) turning over all books and records 
pertaining to such sales; 


(3) divesting itself of all corporate 
interests in wells purchased or received as 
compensation, commission, or as a result 
of investment of others; 


(4) disgorging all commissions and 
revenues from oil production presently 
retained or due to be received in the future, 
to be distributed for the benefit of investors, 
by any receiver appointed or as the Court 
directs; and 


(5) turning over to a receiver or agent 
approved by the Court the function of 
paying agent for oil revenues through 
investors. 


In addition to the injunctive relief, noted above, the 
Complaint also sought certain ancillary relief against J. 
McGuire, individually and doing business as Webb, 
Webb, and N. McGuire, including disgorgement and 
the appointment of a Receiver to protect and preserve 
assets in the interests of all investors. The 
Commission’s initial Motion for Relief, against these 
defendants was partially granted when on July 20, 
1978, it secured a Temporary Restraining Order against 
J. McGuire, individually and doing business as Webb, 
Webb and N. McGuire; and on July 27, 1978, when the 
Commission secured a Preliminary Injunction against 
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J. McGuire, individually and doing business as Webb 
and N. McGuire. 


However, the Commission’s Motion for Ancillary 
Relief including appointment of a Receiver and for dis- 
gorgement was adjourned to September 6, 1978 
pending the anticipated filing of a petition in the 
Western District of Pennsylvania to place the 
defendants in involuntary bankruptcy. Such petition 
was filed and on August 28, 1978, the Honorable 
William D. Washabaugh, Jr., Judge of United States 
District Court of the Western District of Pennsylvania, 
adjudicated John A. McGuire, Paula McGuire, Norris 
R. McGuire, individually and doing business as Webb 
Oil Company, bankrupt. Accordingly, on September 6, 
1978, the Commission withdrew its Motion for 
Ancillary Relief. 





Litigation Release No. 8559/October 5, 1978 


SEC v. SAMUEL ARCH HARWELL, ET AL. Civil Action 
No. H-78-1916 


The Commission has today filed an injunctive action in 
the U.S. District Court in Houston against six 
defendants in connection with transactions by the 
University of Houston in government securities. The 
University is an institution of the State of Texas with 
four campuses in the Houston area. Named as 
defendants in the Commission’s complaint are Samuel 
Arch Harwell, a former employee and government 
securities trader of the University; Covington Knox, 
Inc., a registered securities firm located in Houston; 
Aubrey Melvin Covington and Roger Kenneth Knox, 
principals of the firm; Roger Kenneth Knox, 
individually and doing business as Gouche & 
Company; Patrick Virgil Harwell, also known as Patrick 
Dennis Sullivan, Harwell’s half-brother doing business 
as Pat Sullivan & Associates, Inc.; and Kenneth Lynn- 
wood Henderson, individually and doing business as 
Lynn Associates, a securities firm located in San 
Francisco, California. The defendants were charged 
with violating, singly and in concert, and aiding and 
abetting violations of the anti-fraud provisions of the 
Federal securities laws in connection with the 
University’s purchase and sale of government 
securities, including so-called Ginnie Mae’s and 
reverse repurchase agreements (a pledge of securities 
which takes the form of a sale and buy-back). 


The Commission alleges in its complaint that Harwell, 
Covington and Knox agreed to a scheme whereby 
Harwell would channel the University’s securities 
transactions through a firm to be formed by the 
individual defendants for the purpose of benefiting the 
defendants, to the financial detriment of the 





University. It was also charged that, with respect to the 
formation of the firm, namely Covington Knox, Inc., 
that Harwell’s one-third interest in the firm would be 
represented by a nominee or front man. Sullivan, Har- 
‘ well’s half-brother, is alleged to have agreed to act as 
nominee for Harwell, and to hold or invest profits from 
the firm for Harwell’s benefit. The complaint also 
alleges that Harwell had received benefits and cash 
payments from Henderson in connection with 
securities transactions executed on behalf of the 
University through Lynn Associates. 


It is also alleged that Covington Knox, Inc., (“CK”), 
charged excessive fees to the University and charged 
commissions to both sides of transactions while 
acting as a broker for the University. Harwell, 
Covington and Knox, as part of their scheme to defraud 
the University, allegedly agreed to execute trans- 
actions for the University at prices away from the 
market and to “park” government securities with the 
University. In the instance that the market price 
increased, the parked securities were to be sold back to 
CKI at the original price. 


From the commencement of its operations in March 
1977 until July 1977, Covington Knox, Inc. acted as a 
broker in connection with trades placed by Harwell on 
behalf of the University. The trades involved 
approximately $94 million in government securities and 
generated over $240,000 in commissions to CKI. From 
July 1977 until Harwell’s discharge from the University 


in late November 1977, CKI acted as a principal in 
connection with trades placed by Harwell on behalf of 
the University. As principal, CK! sold and bought 
government securities to and from the University. Such 
principal trades totaled approximately $224,000,000 
upon which the firm made a profit of about $350,000. 
The complaint alleges that as principal CKI engaged 
primarily in so-called riskless transactions whereby it 
would buy and immediately resell securities to the 
University without subjecting itself to the risk of 
fluctuations in market prices. 


The complaint charged that the aforementioned 
scheme and fraudulent acts and practices were 
undisclosed to the University and were in violation of 
Section 17 of the Securities Act of 1933 and Section 
10(b) of the Securities Exchange Act of 1934 and Rule 
10b-5 thereunder. 


The Commission also charged in its complaint that 
Harwell and Harwell’s close friend Roger Knox through 
Knox’s firm, Gouche & Company, had defrauded the 
University by charging excessive fees and by inter- 
positioning the firm with respect to $35 million in 
government securities transactions by the University 
from December 1976 to February 1977. Over $130,000 in 
commissions were generated by the transactions. The 
University was the only client that Gouche & Company 
iad during its three months existence. 


The Commission further charged that from February 
1976 to November 1977 Harwell and Henderson 
through Henderson’s firm, Lynn Associates, had 
defrauded the University in connection with trans- 
actions in government securities brokered for the 
University. The Commission charged that Lynn 
Associates was needlessly interpositioned with 
respect to University trades in government securities to 
the financial detriment of the University and that the 
firm charged excessive fees in connection with reverse 
repurchase transactions. Reverse repurchases were 
employed by Harwell as part of a leveraged investment 
strategy whereby government securities were pledged 
in connection with cash loans, which in turn were used 
to purchase additional government securities. The firm 
brokered for the University about a billion dollars in 
reverse repurchases and about $73 million in govern- 
ment securities transactions. In return for University 
trades, Henderson on several occasions in 1977 gave 
Harwell cash payments, totaling $5,000—$10,000. In 
addition, at Harwell’s urging, Henderson arranged for a 
loan of $20,000 to be made to Sullivan, Harwell’s half- 
brother. The above practices and benefits were not dis- 
closed to the University. 


The Commission charged the defendants with violating 
the anti-fraud provisions of Section 17 of the Securities 
Act of 1933 and Section 10(b) of the Securities 
Exchange Act of 1934 and Rule 10b-5 thereunder, 
based upon the aforementioned acts, practices and 
non-disclosures. The Commission in its complaint 
seeks to enjoin the defendants from further violating 
the anti-fraud provisions. 





Litigation Release No. 8560/October 5, 1978 


U.S. v. CORTES W. RANDELL AND JOHN B. 
MUMFORD (U.S.D.C., E.D. Va., Criminal No. 78-199-A 


William B. Cummings, United States Attorney for the 
Eastern District of Virginia, Mark Richard, Chief, Fraud 
Section, Criminal Division, Department of Justice and 
Paul F. Leonard, Administrator of the Washington 
Regional Office of the Securities and Exchange 
Commission, announced that on October 5, 1978, a 
federal grand jury sitting in Alexandria, Virginia, filed a 
17 count indictment against Cortes W. Randell 
(“Randell”), of McLean, Virginia, and John B. Mumford 
(“Mumford”), of Fairfax, Virginia, with seven counts of 
mail fraud, five counts of securities fraud, four counts 
of interstate transportation of money taken by fraud 
and one count of making a false statement to a federal 
agency. 


The indictment involves the 1974 and 1975 activities of 
National Commercial Credit Corporation and Federal 
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Mortgage Acceptance Corporation, both Virginia 
corporations engaged in the second trust business. 
The indictment charges that both Randell and Mumford 
had control of both corporations as consultants, 
directors, officers and controlling stockholders. 


The indictment charges that Randell and Mumford 
devised a scheme and artifice to defraud and to obtain 
money from individual investors, Maryland National 
industrial Finance Corporation, Farmers Bank of the 
State of Delaware, Metropolitan Mortgage Fund, Inc., 
and the Veterans Administration by making false and 
fraudulent representations and by omissions of 
material facts. The indictment states that the money 
and property obtained by Randell was diverted to his 
own personal use and benefit unrelated to the business 
activities of Federal Mortgage Acceptance Corpora- 
tion. 


A further omission alleged is that Randell was pre- 
viously indicted and pled guilty on or about August 16, 
1974, to four counts of securities fraud in connection 
with National Student Marketing Corporation and 
served a prison sentence. 


On September 22, 1978, in connection with this case, 
Harry Koenigsberg, chairman of the Board of Directors 
of National Commercial Credit Corporation in 1974 and 
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1975 pled guilty to one count of securities fraud in the 
sale of NCCC securities. 


The indictment was based on information obtained in 
joint investigations by the United States Attorney’s | 
Office, the Department of Justice, and the Securities 
and Exchange Commission. 
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